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contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 27 and 29

[Docket No.: FAA-2017-0990; Amdt. Nos.
27-51, 29-59]

RIN 2120-AK80
Normal and Transport Category
Rotorcraft Certification

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is amending the
certification standards of normal and
transport category rotorcraft. These
changes are necessary to address
modern designs currently used in the
rotorcraft industry and will reduce the
burden on applicants for certification of
new rotorcraft designs. The changes will
reduce or eliminate the need for certain
special conditions currently required to
obtain certification of modern rotorcraft.
These changes also incorporate the
provisions of equivalent level of safety
findings and means of compliance issue
papers that the FAA has made when
approving certain design features.
DATES: Effective April 11, 2023.
ADDRESSES: For information on where to
obtain copies of rulemaking documents
and other information related to this
final rule, see “How To Obtain
Additional Information” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: For
questions concerning this action,
contact Sandra Shelley, Aviation Safety
Engineer, Safety Management Group,
FAA, 10101 Hillwood Pkwy., Fort
Worth, TX 76177; telephone (817) 222—
5110; email Sandra.Shelley@faa.gov.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in title 49 of the

United States Code. Subtitle I, section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, part A, subpart III, sections
44701 and 44704. Under section 44701,
the FAA is charged with prescribing
regulations promoting safe flight of civil
aircraft in air commerce by prescribing
minimum standards required in the
interest of safety for the design and
performance of aircraft. Under section
44704, the Administrator issues type
certificates for aircraft, aircraft engines,
propellers, and specified appliances
when the Administrator finds the
product is properly designed and
manufactured, performs properly, and
meets the regulations and minimum
standards prescribed under section
44701(a). This rulemaking is within the
scope of these authorities because it
promotes safety by updating the
minimum prescribed standards used
during the type certification process.

I. Overview of Final Rule

This final rule revises regulations in
title 14 Code of Federal Regulations (14
CFR) part 27 (Airworthiness Standards:
Normal Category Rotorcraft) and part 29
(Airworthiness Standards: Transport
Category Rotorcraft) related to the
certification of rotorcraft. These changes
are necessary due to the extensive
application of advancing technologies to
rotorcraft. Current airworthiness
standards do not adequately address
increasing design complexity. To
address these advances, the FAA has
been issuing reoccurring special
conditions, equivalent level of safety
(ELOS) findings, and means of
compliance (MOC) issue papers. This
final rule addresses these areas by
updating those standards that have been
addressed by these special conditions,
ELOS findings and MOC issue papers.
Compliance with the regulatory changes
implemented by this final rule will
continue to be shown by the same
testing, analysis, and inspections
required by existing special conditions,
ELOS findings and MOC issue papers.
However, there will be a reduced
administrative burden, to both the
rotorcraft industry and the FAA,
through the reduction or elimination of

reoccurring special conditions, ELOS
findings, and MOC issue papers.

II. Background

A. Statement of the Problem

This final rule updates parts 27 and
29 because the regulations in these parts
were originally published in 1964 and
past revisions to the airworthiness
standards have not kept pace with
advances in technology for rotorcraft.
The FAA addresses these changes to
technology by issuing reoccurring
special conditions, ELOS findings, and
MOC issue papers. These three
processes are necessary to address new
design features for which airworthiness
standards are lacking, compliance with
a rule cannot be achieved, or alternative
methods of compliance are proposed.
Special conditions are prescribed under
14 CFR 21.16 when the FAA finds the
applicable airworthiness standards do
not contain adequate or appropriate
safety standards because of a novel or
unusual design feature. The FAA issues
ELOS findings under § 21.21(b)(1)
where a design does not comply with
the airworthiness standards, but
compensating factors exist that provide
an equivalent level of safety. MOC issue
papers document compliance
methodologies that fall outside existing
guidance and policies.

The process of developing, drafting
and finalizing these special conditions,
ELOS findings, and MOC issue papers
has an impact on both the FAA’s and
the applicants’ resources. In addition,
they impact applicants’ schedules for
obtaining FAA approval of their
products. By updating the affected
standards, many of these special
conditions, ELOS findings, and MOC
issue papers are now unnecessary, thus
reducing the burden on both the FAA
and industry.

In some cases, advancements in
technology have rendered the
regulations in parts 27 and 29 obsolete.
This final rule revises those regulations.
This final rule also updates a few of
these rules to correct typographical
€ITOTS.

B. National Transportation Safety Board
Recommendations

As a result of incidents involving
smoke and fire caused by failure of
lithium batteries installed on Boeing
787 aircraft, the National Transportation
Safety Board (NTSB) issued Safety
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Recommendations A-14—032 through
036 to the FAA on May 22, 2014.1 The
NTSB recommended the FAA develop
abuse tests to simulate failures observed
in the incidents investigated and to
address findings in recent research (A—
14-032), perform these tests on new
aircraft for certain installations (A—-14—
033), develop guidance on acceptable
methods to induce thermal runaway
that reliably simulates battery failures
(A—14-034), review methods of
compliance used to certificate in-service
lithium-ion battery aircraft installations
to ensure that they adequately protect
against adverse effects of a cell thermal
runaway (A—-14-035), and develop
policy to establish a panel of technical
experts to advise on compliance and
best practices for safely installing new
technology (A-14-036). This final rule
incorporates these NTSB
recommendations as they relate to
rotorcraft into §§27.1353 and 29.1353.

C. Summary of the NPRM

On November 1, 2017, the FAA
published a notice of proposed
rulemaking (NPRM), ‘“Normal and
Transport Category Rotorcraft
Certification” (82 FR 50583). In the
NPRM, the FAA proposed changes
necessary to address modern designs
currently used in the rotorcraft industry
and to reduce the burden on applicants
for certification of new rotorcraft
designs. The FAA proposed changes
that would reduce or eliminate the need
for certain special conditions that were
often required to obtain certification of
modern rotorcraft. The FAA also
proposed to incorporate the provisions
of ELOS findings and MOC issue papers
that the FAA has made when approving
certain design features.

The comment period closed on
January 30, 2018.

D. General Overview of Comments

The FAA received comments from 22
commenters. About half of the
commenters were individuals. The
remaining commenters included the
NTSB, aviation manufacturers, industry
groups and organizations, and foreign
civil aviation authorities. One
commenter, the Aircraft Electronics
Association, supported the proposed
rule without change. Most commenters
were generally supportive of the
proposal but some suggested changes to
the proposed rule, as discussed in more
detail later in this preamble. Some
comments were beyond the scope of the
proposal.

1 https://www.ntsb.gov/safety/safety-recs/
recletters/A-14-032-036.pdf.

I1I. Discussion of Public Comments and
Final Rule

A. Engines (§ 27.903(d))

In the NPRM, the FAA proposed to
reformat the paragraph designation in
§27.903(d) to be consistent with
§29.903(e). When § 27.903(d) was
adopted, the paragraph designation of
§29.903(e) was not used even though
the FAA intended the requirements to
be identical. This designation led to
confusion. This final rule eliminates the
confusion by reformatting the paragraph
designation in § 27.903(d) as proposed
in the NPRM. The restart capability
requirements of § 27.903(d) are not
being changed in this rulemaking.

Bell Helicopter Textron, Inc. (Bell)
and the General Aviation Manufacturers
Association (GAMA) requested that part
27 appendix C be revised to remove the
need for compliance with §29.903(e), as
the requirements are identical to
proposed § 27.903(d). The FAA agrees
and has removed the reference to
§29.903(e) from appendix C of part 27.

B. Powerplant Instruments (§§ 27.1305
and 29.1305)

Current §§27.1305 and 29.1305
prescribe the specific required
powerplant instruments for rotorcraft.
The changes to these sections will allow
for other means of compliance for
certain powerplant instrument
indicators. Additionally, for § 29.1305,
the FAA will permit an optional feature
to simulate one engine inoperative (OEI)
conditions without damaging the
engines. Rotorcraft with OEI Training
Mode will require additional
indications to differentiate the
simulated OEI conditions from actual
engine failure.

Airbus Helicopters requested that the
FAA use different wording to describe
a synthesized power indicator (SPI) for
an instrument that provides a single
indicator of engine performance,
because presenting the information as a
percentage of power to the nearest
engine limit is only one of the methods
of informing the flightcrew.

The commenter’s request did not
pertain to the proposed regulatory text
but rather to industry examples in the
NPRM preamble. However, the guidance
associated with this final rule, Advisory
Circulars (AC) 27-1B, Certification of
Normal Category Rotorcraft and AC 29—
2G, Certification of Transport Category
Rotorcraft, identifies other concepts of
showing proximity to engine limits
other than as a percentage.

Airbus Helicopters also commented
that certification of SPIs can be
accomplished using the existing rules,
and provided examples of two designs

that have been approved by the
European Aviation Safety Agency
(EASA). These technologies could only
be certificated in the past by the FAA
through processes such as that
necessary for an ELOS finding. A key
purpose of this rulemaking is to reduce
or eliminate the need for reoccurring
special conditions, ELOS findings, and
MOC issue papers. Therefore, the FAA
has made no changes to the regulatory
text in response to this comment.

Bell, GAMA, Transport Canada, and
an individual requested the FAA
expand the changes to §§27.1305 and
29.1305 to allow synthesized dual/triple
tachometers. This requested change is
beyond the scope of the proposal. A key
purpose of this rulemaking is to reduce
or eliminate the need for reoccurring
special conditions, ELOS findings, and
MOC issue papers. The FAA has not
issued any of these documents for
synthesized dual or triple tachometers.

EASA requested that the FAA change
the reference in the proposed
§27.1305(0) from engine “‘torque” to
engine “power” to be consistent with
§29.1305(a)(16) and allowing for other
forms of power determination. The
requirement in § 27.1305(0) to display
engine torque to the pilot is contingent
on the establishment of a torque
limitation for the engine under
§ 27.1521(e). Therefore, the requested
change would create an incompatibility
between §§ 27.1305(0) and 27.1521(e).
The FAA did not make any changes in
response to this comment.

Transport Canada requested that the
FAA correct a typographical error in the
current § 27.1305(k)(2) and change “or”
to “and.” Transport Canada noted that
this correction would make the wording
of § 27.1305(k)(2) identical to that
section’s part 29 counterpart,
§29.1305(a)(14)(ii). The FAA notes that
the word “or” in § 27.1305(k)(2) is not
a typographical error. The difference in
wording between § 27.1305(k)(2) and
§29.1305(a)(14)(ii) has existed in the
Federal Aviation Regulations from the
promulgation of parts 27 and 29 to
replace the Civil Air Regulations.2
Moreover, the requested change would
increase the regulatory requirement. The
FAA did not make any changes in
response to this comment.

Transport Canada also requested the
FAA change the wording in proposed
§29.1305(a)(5) from ‘‘a means to
indicate manifold pressure for each
reciprocation engine, of the altitude
type” to “‘a means to indicate manifold
pressure for each altitude engine” to
align the reference to this type of

229 FR 15694 (Nov. 24, 1964); 29 FR 16148 (Dec.
3,1964).
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reciprocating engine with references to
this same engine type used throughout
part 27. The FAA agrees and has made
this change. Additionally, this change
provides consistency with § 27.1305(e)
and with the identification of this type
of engine elsewhere in part 29, and the
term “‘altitude engine” is as type of
engine that is a reciprocating engine.

Bell, GAMA, and an individual
proposed new language for § 27.1305
that would permit OEI training mode
capability. OEI Training Mode is a
design feature for Category A training
purposes. As explained by the FAA in
the NPRM, the FAA did not propose
these changes because part 27 Category
A rotorcraft are approved under
appendix C to part 27, which requires
compliance with § 29.1305. The FAA
did not make any changes in response
to these comments.

C. Rotorcraft Equipment, Systems, and
Installations (§§ 27.1309, 29.1309, and
Appendix C to Part 27)

Sections 27.1309 and 29.1309 require
applicants to assess the effects of
failures resulting from installed systems
and equipment. The changes to
§ 27.1309 made by this final rule now
address advances in technology and
increases in performance of normal
category rotorcraft that were not
envisioned when the rule was originally
promulgated, and eliminate the
distinction between single-engine and
multi-engine rotorcraft. The final rule
broadens the scope of the previous
performance-based requirement to
include catastrophic failure conditions,
thus eliminating the need for recurring
special conditions. The final rule also
more closely aligns with current
industry practices and accommodates
potential future changes in industry
failure analysis techniques.

EASA requested the FAA reserve the
paragraph numbering and allocate new
paragraph numbers for the new
regulatory text to avoid confusion
between the proposed regulations and
previous amendments. The FAA has
determined that this requested change is
impracticable as it would result in
numerous regulatory paragraphs
without content. Part 21 requires
aviation manufacturers to be familiar
with the airworthiness standards that
are effective as the certification basis as
of the date of their application for a type
certificate. EASA also suggested
designating the first paragraph under
§§27.1309 and 29.1309 as “(a)” for
clarity. The FAA did not add such a
designation because the first two
sentences of §§27.1309 and 29.1309 are
generally applicable requirements.

Bell, GAMA, Robinson Helicopter
Company (Robinson), and two
individuals commented that the
proposed changes to § 27.1309 would
increase the amount of analysis
necessary to show compliance for
normal category rotorcraft. GAMA and
Bell stated that the proposed changes
would exceed what is required to
address complex systems, eliminate the
distinction between single and multi-
engine rotorcraft, and fail to maintain
sufficient distinction from § 29.1309.
Bell and GAMA also expressed that an
increase in certification burden would
be imposed by the changes, and be
likely to cause significant economic
damage to the rotorcraft industry.
Similarly, Robinson stated that the
proposed changes to § 27.1309 would
significantly increase the regulatory
burden on normal category rotorcraft by
removing the distinction between single
and multi-engine. According to
Robinson, this would require additional
failure analysis by the applicant, and
alerting means in the design, resulting
in a significant increase in the cost and
complexity of small helicopters. Bell
and GAMA requested that the proposed
§27.1309 be replaced with the recently
promulgated § 23.2510, while Robinson
requested that none of the proposed
changes be made to §27.1309.

This rulemaking does not change the
current industry standard and
compliance means for non-critical and
noncomplex (simple) systems and
equipment installed in normal category
rotorcraft. As explained in the NPRM,
the distinction between single and
multi-engines no longer reflects the
level of complexity of the systems
installed in rotorcraft. Most applicants
have been using industry standard
methods, such as SAE/ARP 4761, for
conducting their system safety analyses
to show compliance with § 27.1309.
These methods require assessment at
the aircraft level regardless of whether
the proposed design is a single or multi-
engine configuration. As stated in the
NPRM, the applicant’s method for
conducting the failure analysis remains
the same. The changes eliminate the
need for special conditions by
incorporating prior special condition
requirements for catastrophic and
hazardous failure conditions into the
rule text. The changes also provide a
means for the integration of new
technology into part 27 rotorcraft. A
means of compliance for noncomplex
(simple) systems is already provided in
the guidance material for normal and
transport category rotorcraft. Finally, the
request to incorporate §23.2510, a
performance-based regulation

contingent on the use of consensus
standards, is beyond the scope of the
NPRM.

Bell, GAMA, and Robinson
commented that the changes to
§27.1309 eliminate an applicant’s use of
the FAA’s safety continuum policy for
part 27 rotorcraft. The FAA clarifies that
the safety continuum policy, Policy No.
PS—-ASW-27-15, dated June 30, 2017,3
provides a tiered approach for
compliance with § 27.1309, based upon
the rotorcraft’s weight, occupant
capacity, and number and type of
engines. This policy remains applicable
as an option for any applicant. Under
the policy, the certification rigor for
simpler, less complex rotorcraft and
systems differs from that which is
necessary for more complex rotorcraft
and systems to show compliance with
§27.13009.

EASA, Transport Canada, and an
individual requested additional
definition of the applicability of
§§27.1309 and 29.1309. The
commenters stated there will be
confusion regarding whether to apply
§§27.1309 and 29.1309 to systems
outside of the current subpart. The FAA
recognized the need to be clear about
the applicability of the regulation;
therefore, the proposed introductory
text published in the NPRM for
§§27.1309 and 29.1309 clarified that the
rule would apply to any system or
equipment whose failure has not been
specifically addressed by another
requirement in chapter I of title 14 of
the CFR. The FAA has determined that
the proposed regulatory text is
adequately clear and has adopted it
without change in this final rule.

EASA and Thales AVS France
commented on the proposed ACs
intended to provide acceptable means to
comply with §§27.1309 and 29.1309.
These commenters requested that the
AC text providing that “‘the catastrophic
failure condition should not result from
a single failure” should be included in
the regulation to resolve the
inconsistency resulting from the
inclusion of such language in the AC
but not the regulatory text. The
guidance materials provide analysis
techniques for showing how an
applicant can achieve “extremely
improbable” in conjunction with a
single failure. Single failures are not the
only failure conditions that need to be
addressed in order for the analysis to be
complete. The FAA has clarified this in
AC 27-1B and AC 29-2C, which

3 https://drs.faa.gov/browse/
excelExternalWindow/
O0D4AF6EE7F3013848625815600705441.0001.
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provide acceptable means to comply
with §§27.1309 and 29.1309.

Bell and GAMA requested the FAA
not adopt the proposed requirement in
§§27.1309(a) and 29.1309(a) for
equipment, systems, and installations to
be analyzed for hazards both
individually and with regard to their
integration with the rest of the aircraft.
The commenters stated that the
appropriate safety analysis
methodologies for the equipment to be
installed are already covered by
paragraph (d) in §§27.1309 and
29.1309. The commenters stated the
specific analysis is defined in guidance,
and that including this statement in the
regulation imposes a significant increase
in the certification burden. This is
incorrect. The requirement the
commenters opposed for inclusion in
paragraph (a) is already present in
§29.1309 and is included in special
conditions for part 27 to certify
proposed design features such as
autopilot systems. In addition, this
regulatory text does not dictate a
specific analysis methodology to be
used to show compliance; therefore,
there is no increase in the certification
burden.

GAMA, EASA, and Thales AVS
France requested that the FAA change
proposed §§27.1309(b) and 29.1309(b)
to specify three levels of failure
classification: catastrophic, hazardous,
and major. In the NPRM, the FAA
proposed a top level failure
classification (catastrophic), a bottom
level (minor), and any other level in
between as long as the probability of the
failure condition is inversely
proportional to its consequences. EASA
and GAMA stated that the proposed rule
change would increase the regulatory
burden by requiring the same analysis
for minor failure conditions as for other,
more severe failure conditions.

The FAA recognizes that proposed
§§27.1309(b)(2) and 29.1309(b)(2)
would have inadvertently raised the
regulatory burden. That was not the
FAA’s intent, so in this final rule the
FAA has revised §§27.1309(b)(2) and
29.1309(b)(2) to change the bottom level
failure classification to major, in order
to maintain the current regulatory
requirement.

The final rule provides flexibility for
future changes in industry standards
and practices by allowing as many
levels of failure classification as an
applicant wishes to propose, as long as
the probability of the failure condition
is inversely proportional to its
consequences.

GAMA and an individual requested
that the FAA make the language in
§§27.1309(c) and 29.1309(c) consistent

with one another, in that the word
“and” is missing from § 27.1309(c). As
explained in the NPRM, the FAA
intended for these two sections to be
consistent and thus, has corrected this
error in this final rule such that “and”
is included in §27.1309(c), consistent
with current § 29.1309(c).

Bell and GAMA commented on the
FAA proposal to remove
§§29.1309(b)(2) and 29.1309(e), which
are specific to Category A rotorcraft,
stating that these provisions are
necessary companions to § 29.903(b)
engine systems isolation requirements.
The commenters stated that without a
specific regulation for Category A
systems and equipment, § 29.903(b)
becomes the specific regulation and
applies rather than § 29.1309. The
commenters provided an example that,
in order to show compliance with
§29.903(b), it would be necessary to
show physical isolation between left
engine and right engine indication
systems, instead of providing integrated
displays with redundancy rather than
isolation with an appropriate
probability for failure conditions that
might affect both engine’s indications.
The commenters are correct that
§29.903(b) is the specific regulation for
Category A engine isolation
requirements. However, the § 29.903(b)
analysis is limited to systems required
for engine operations. The commenters’
application of this analysis to engine
indication systems and displays, which
do not affect engine operation, is
misplaced. Section 29.1309 requires
applicants to assess the effects of
failures resulting from installed systems
and equipment, such as engine
indicators or displays that may be
necessary for performing Category A
operations. These requirements are
unchanged by the proposals in the
NPRM.

GAMA requested that proposed
§§27.1309(d)(2) and 29.1309(d)(2),
which require an analysis of “[t]he
effect of multiple failures and latent
failures,” be revised to preclude future
interpretations of this paragraph as
requiring consideration of multiple
failures of unrelated functions or
systems.

Although there are cases where the
failures of unrelated functions or
systems should be considered, the FAA
shares the commenter’s concern on the
need to limit multiple failure analysis so
that every combination of failures of
unrelated functions or systems will not
need to be considered. The FAA has
changed the guidance material, AC 27—
1B and AC 29-2C, to provide guidance
to help applicants determine the depth
of analysis necessary when considering

multiple failures in complying with
§§27.1309(d)(2) and 29.1309(d)(2).

GAMA and Transport Canada
requested that for the analysis of crew
warning cues in proposed
§§27.1309(d)(4) and 29.1309(d)(4), the
FAA correct the word “warning.” In the
NPRM, the FAA proposed to replace the
term ‘“‘warning”’ with “annunciation,”
but in §§27.1309(d)(4) and
29.1309(d)(4) the term “warning”
remained in the proposed regulatory
text. However, Transport Canada
suggested that “warning”” be replaced
with “alerting.”

The FAA has determined that the
term “‘alerting” is generally understood
to include warnings and cautions that
may include aural and visual types of
cues to the pilot as appropriate. The
FAA agrees that “alerting” more
accurately conveys the requirement, and
so has included it in this final rule.

An individual requested the FAA
address the additional costs that may be
incurred by U.S. applicants seeking
validation of type-certificated products
by EASA. The commenter states that the
FAA’s changes to §§27.1309 and
29.1309 compromise the rules’
harmonization with EASA’s rules.

The FAA’s changes in this final rule
incorporate the provisions of prior
special conditions. EASA has validated
several aircraft designs with the
provisions of these special conditions.
Therefore, the commenter’s concern
about additional costs during validation
is not warranted.

D. Automatic Pilot and Flight Guidance
System (§§27.1329 and 29.1329)

In the NPRM, the FAA proposed to
revise §§27.1329 and 29.1329 by
combining the existing requirements for
automatic pilot with those of §§27.1335
and 29.1335 for flight director systems
into one rule for automatic pilot and
flight guidance systems. EASA noted
the FAA proposed to change the
requirements in §§27.1329(a)(1) and
29.1329(a)(1) so that the system can be
overpowered by “one pilot” to “the
pilot” and in §§27.1329(a)(2) and
29.1329(a)(2) that the system can be
disengaged by “each pilot” to ““the
pilot.” EASA stated that these changes
reduce the level of safety, as the prior
rules required that the effort of one pilot
be enough to overpower the system. The
effect of the proposed language as
described by EASA was not the FAA’s
intent. Accordingly, the final rule refers
to “one pilot,” in §§27.1329(a)(1) and
29.1329(a)(1) and ““each pilot” in
§§27.1329(a)(2) and 29.1329(a)(2) to be
consistent with the existing regulatory
requirement.
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Transport Canada noted that the
proposed rule appeared to include fly-
by-wire in its definition of an automatic
flight guidance and control system, and
that manufacturers would not be able to
comply with a requirement to
completely disengage a fly-by-wire
system. Transport Canada therefore
requested the rule be changed so that a
proposed design would only have to
only disengage ‘“‘any malfunctioning
components of” the system.

The FAA did not intend for
§§27.1329 and 29.1329 to cover flight
control systems, including fly-by-wire.
The section title and the introductory
sentence have been changed in this final
rule to remove references to “control.”
Sections 27.1329(a)(2) and 29.1329(a)(2)
have also been changed in this final rule
so that applicants may design the
system to either disengage the entire
system, any malfunctioning component
of the system, or both.

Bell, GAMA, Transport Canada, and
Thales AVS France commented that the
proposed §§27.1329(d) and 29.1329(d)
would have eliminated the condition of
“assuming that corrective action begins
within a reasonable period of time.” The
commenters stated that the FAA did not
explain the elimination of this
statement.

The existing text identified by
commenters was inadvertently omitted
from the NPRM, but is included in this
final rule.

E. Instrument Systems (§ 29.1333 and
Appendix B to Parts 27 and 29)

Current § 29.1333(a) requires isolating
the pilot instrument system from any
other operating systems because at the
time the rule was promulgated, these
systems were federated, and connecting
the systems increased the likelihood
that a fault in one system could cause
a failure in the pilot instrument system.
In the NPRM, the FAA proposed to
revise § 29.1333(a) and section
VIII(b)(5)(i) of appendix B to parts 27
and 29 limiting it to pneumatic systems,
allowing for the use of current
technology to display integrated
information to the pilot.

Airbus Helicopters requested that the
FAA change the word “system” to
“parts” so that the requirement for
physical independence only applies to
the pneumatic parts of a system.

The FAA intended for only the
pneumatic portion of the system to have
physical independence. The FAA is not
changing the proposed rule text as
suggested by the commenter because the
word “parts,” could be interpreted as a
component as opposed to only the
pneumatic portion of the system. This

section of the rule is adopted as
proposed in the NPRM.

F. Energy Storage System (§§27.1353
and 29.1353)

The FAA’s current regulations
pertaining to batteries for rotorcraft
include requirements specific to lead-
acid batteries and nickel-cadmium
batteries. In the NPRM, the FAA
proposed performance-based
requirements to accommodate any
energy storage system. As a result, this
final rule incorporates, for rotorcraft, the
NTSB’s recommendation that the FAA
require aircraft manufacturers to
demonstrate acceptable performance as
part of the certification of any new
aircraft design that incorporates the
installation of lithium-ion batteries.

Bell and GAMA requested that the
FAA modify proposed §§27.1353(a) and
29.1353(a) by removing the word
“automatic” from the protective design
features required for hazard mitigation,
and expressed concern that a
requirement that the features be
“‘automatic” would increase
certification requirements. Current
§§27.1353(g) and 29.1353(c) contain a
similar requirement for automatic
features to monitor the battery system
for nickel-cadmium batteries and
prevent or mitigate an over temperature
condition or battery failure. Special
conditions issued by the FAA to
certificate lithium battery installations
have required automatic features to
monitor the battery system and protect
the aircraft. The proposed regulation
does not change this requirement but
rather incorporates it into a rule that
accommodates any energy storage
system. Some energy storage system
hazards may occur too rapidly to be
mitigated by pilot action; therefore,
automatic monitoring and control is
necessary which would not increase
certification requirements.

In another comment, the NTSB
suggested including more prescriptive
language in §§27.1353(a) and 29.1353(a)
to address all possible mitigation
strategies. By using performance-based
requirements, this final rule allows both
current and future mitigation strategies.
A prescriptive list of current acceptable
mitigation strategies may not allow for
future energy storage technologies.
Accordingly, in this final rule, the FAA
has adopted §§27.1353(a) and
29.1353(a) as proposed.

Bell and GAMA requested modifying
proposed §§27.1353(b) and 29.1353(b),
because they would have required
venting as the means of limiting the
accumulation of hazardous gases, fluids,
and smoke. The FAA agrees with these
comments and has adopted Bell and

GAMA'’s recommended language in this
final rule, in order to allow other types
of hazard mitigation. The intent of the
rule is to require that emissions not
accumulate in hazardous (flammability,
toxicity, visibility, etc.) quantities.
Designs may accomplish this through
venting or through other means.

Bell and GAMA commented that the
term “damage” in §§27.1353(c) and
29.1353(c) is unclear and requested that
the rule be revised from “must not
damage surrounding structures, adjacent
equipment, or systems necessary for
continued safe flight and landing” to
“must not result in any hazardous effect
on structures, equipment, or systems
necessary for continued safe flight and
landing.” The language proposed in the
NPRM was retained from the current
rule and accurately captures the
requirement. The commenter’s
suggested change would allow damage
to occur undetected until it evolved into
a hazardous condition, which was not
the intent of the rule. Accordingly, in
this final rule, the FAA has adopted
§§27.1353(c) and 29.1353(c) as
proposed.

The NTSB requested that proposed
§§27.1353(d) and 29.1353(d) be revised
to address the maximum amount of
pressure from an energy storage system
failure. The FAA agrees, since a rapid
increase in pressure that exceeds the
maximum amount for an energy storage
system that is not contained may result
in damage to surrounding systems or
structure. Proposed §§27.1353(d) and
29.1353(d) have been revised consistent
with the NTSB comment.

GAMA commented that the
§§27.1353(e) and 29.1353(e)
requirement to provide a means to
monitor and inform the pilot of energy
storage system health precludes other
mitigating design features and may be
unnecessary when effective
containment measures are used. GAMA
requested adding an alternative
requirement to allow sufficient
containment of the energy storage
system.

GAMA'’s requested change to
§§27.1353(e) and 29.1353(e) would
invalidate the requirement that the pilot
be notified of all critical system
parameters. The pilot must know the
health of the required energy storage
system. The regulation does not
preclude other mitigating strategies but
these must include a means for the pilot
to know the condition of all critical
system parameters. Accordingly, in this
final rule, the FAA has adopted
§§27.1353(e) and 29.1353(e) as
proposed.
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G. Airspeed Indicator (§ 27.1545)

Current § 27.1545 requires
instruments to be marked with a green
arc and red radial lines. In the NPRM,
the FAA proposed to remove the
restrictive requirement for some
instrument markings to allow
alternative means of compliance.

Bell and GAMA requested the rule
specify when Vng must be displayed,
allow provisions for variable Vng
information, and clarify that a Vng
caution range is not always applicable.
These requested changes are beyond the
scope of this rulemaking, which was to
make the color and depiction of the
airspeed indicator markings less
prescriptive. In addition, the suggested
wording would be more prescriptive,
and therefore restrict traditional systems
from being approved.

An individual requested the FAA
change the term ““yellow arc” in
§27.1545(b)(3) to ““amber arc” to be
consistent with §27.1322(b). The
requested change is beyond the scope of
this rulemaking, which was to eliminate
the need for reoccurring MOC issue
papers for a lack of green arc in modern
electronic displays. The FAA has not
created any issue papers because of the
requirement for a “yellow” arc.

H. Powerplant Instruments (§ 27.1549)

The current regulation requires
instruments to be marked with a green
arc and red radial lines. In the NPRM,
the FAA proposed to remove these
requirements for some instrument
markings.

EASA suggested the term “‘radial” in
§§27.1549(a) and 29.1549(a) be replaced
with “range,” similar to the proposed
§§27.1549(d) and 29.1549(d). Sections
27.1549(a) and 29.1549(a) specify the
requirement for marking of maximum
and minimum safe operating limits. A
red line is a defined limit. A range, in
this context, would allow a level of
ambiguity in the marking of the
indicator. The FAA did not make any
changes in response to the comment.

Transport Canada requested that the
term “marked” be changed to
“displayed” throughout §§27.1549 and
29.1549. The term “marked” is more
consistent with the other instrument
regulations for rotorcraft and airplanes.
The FAA did not make any changes in
response to the comment.

An individual requested the FAA
change the term ““yellow arc” in
§§29.1549(b)(3) and 29.1549(c) to
“amber arc” to be consistent with
§27.1322(b). The requested change is
beyond the scope of this rulemaking,
which was to eliminate the need for
reoccurring MOC issue papers for a lack

of green arc in modern electronic
displays. The FAA has not created any
issue papers because of the requirement
for a “yellow” arc.

Bell and GAMA requested that the
word ‘‘propeller” be changed to “rotor”
in §§27.1549(d) and 29.1549(d). The
word “‘propeller” comes from a prior
rule amendment to parts 27 and 29 that
was based on a part 25 rule. Although
‘“propeller” is an appropriate term for
airplanes, “rotor” is the more
appropriate term for rotorcraft. The FAA
agrees and has made the requested
change.

One commenter noted the
typographical omission of the word
“and” between the proposed
§§27.1549(d) and 27.1549(e). The FAA
has corrected this error in this final rule
by including “and” at the end of
paragraph (d), consistent with the
current rule.

I. Control Marking (§§27.1555 and
29.1555)

The control marking regulations
required marking the usable fuel
capacity at the fuel quantity indicator.
The intent of these regulations was to
provide a continuous indication of
usable fuel capacity at the fuel quantity
indicator. Older, analog gauges used a
placard to comply with this
requirement. In the NPRM, the FAA
proposed performance-based
requirements to permit other means of
informing the pilot of the usable fuel
system capacity. However, this final
rule requires that alternative methods
address any lack of continuous display
by ensuring the information is readily
accessible to the pilot.

Bell and GAMA requested modifying
proposed §§27.1555(c)(1) and
29.1555(c)(1) to require ‘‘a means to
provide the usable fuel capacity to the
pilot.” The intent of the language
proposed in the NPRM was to keep the
existing requirement for applicants that
choose to follow that method, while
providing an additional, less
prescriptive method.

Similarly, EASA requested the FAA
make the requirement more generic by
eliminating the reference “to the pilot”
within §§27.1555(c)(1)(i) and
29.1555(c)(1)(i), since this information
is also used during maintenance and
servicing. However, removing the
requirement that the information be
accessible to the pilot would not ensure
that the pilot always has access to the
data, which is the purpose of this rule.

GAMA also requested modifying
§§27.1555(c)(2) and 29.1555(c)(2),
which contains usable fuel capacity
requirements for fuel systems with
selector controls, to match the proposed

language in §§27.1555(c)(1) and
29.1555(c)(1) for fuel systems with no
selector controls. The changes in the
NPRM were proposed to eliminate the
issues associated with placarding a
digital display in a modern glass
cockpit. Placarding near or at the
selector switches does not create these
issues.

Additionally, GAMA requested that
the FAA update §§27.1583(b)(3) and
29.1583(b)(3) to require that the flight
manual include the usable fuel capacity
information required per
§§27.1555(c)(1) and 29.1555(c)(1)
respectively. This requested change is
not appropriate, because the
requirement to add the capacity
information into the flight manual is
only necessary if it is not continuously
displayed at the indicator. The
commenter’s requested language would
require the information in the flight
manual for all designs.

Airbus Helicopters requested that the
FAA clarify whether “usable fuel
capacity” refers to the actual remaining
fuel or to the total usable capacity of the
fuel system. The FAA notes that the
term ‘“‘usable fuel capacity” refers to the
total usable capacity of the fuel system.
The requirements for indicating the
actual usable quantity are contained
within §§27.1305, 27.1337, 29.1305,
and 29.1337. In the NPRM, the FAA did
not propose modifying the language or
meaning of ““usable fuel capacity.”
Changing the meaning is outside the
scope of this rulemaking. The proposed
rule language provides an alternative,
less prescriptive requirement allowing
the applicant to relay the fuel system
capacity to the crew by means other
than a placard at the fuel quantity
indicator.

J. Undue Burden on Industry

In the NPRM preamble, the FAA
stated that this rulemaking would
update several rules that cause
unnecessary burdens in cost and time to
both the FAA and the rotorcraft
industry. These changes are necessary
due to the extensive application of
advancing technologies to rotorcraft,
which the airworthiness standards did
not adequately address. The FAA
proposed that, by updating the affected
standards, many special conditions,
ELOS findings, and MOC issue papers
would become unnecessary, thus
reducing the burden of cost and time on
the FAA and industry.

GAMA requested rewording or
deleting “reduced burden for the
rotorcraft industry,” because showing
compliance by the same testing analysis
and inspections strongly implies there is
no reduced burden. Additionally,
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GAMA requested that the FAA perform
an analysis of the economic impact of
the regulatory changes on small entities
and provide access to the results of such
analysis in the proposed rulemaking.

This rule updates parts 27 and 29 to
address changes in technology and to
include updated airworthiness
standards. The FAA maintains that
while compliance is shown by the same
testing, analysis, and inspections, there
will be savings to both the FAA and
industry from updating the
airworthiness standards. Updating the
airworthiness standards reduces the
number of reoccurring special
conditions, ELOS findings, and MOC
issue papers and the administration
burden associated with processing one
of the three documents.

Further information regarding final
rule revisions that address comments on
this issue is provided in discussions, C.
Rotorcraft Equipment, Systems, and
Installations (§§ 27.1309, 29.1309, and
Appendix C to Part 27) and F. Energy
Storage System (§§27.1353 and
29.1353). Additionally, the FAA has
complied with the Regulatory
Flexibility Act for this rulemaking and
certified that a regulatory flexibility
analysis is not required, as this rule will
not have a significant economic impact
on a substantial number of small
entities.

K. Other Comments

One individual requested guidance
for installing antennas on helicopters for
both part 27 and 29. Two other
individuals requested the FAA adopt
rules to address accident rates, such as
adding § 25.1302 to parts 27 and 29 and
implementing Terrain Awareness and
Warning Systems and Radar Altimeters.
Another individual provided comments
about minimum backup systems for
VFR-only rotorcraft. The FAA
appreciates the interest in aviation
safety from these commenters; however,
these comments were beyond the scope
of this rulemaking effort.

IV. Regulatory Notices and Analyses
A. Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 direct that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements

Act (Pub. L. 96—-39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this final rule.

This final rule revises regulations in
14 CFR part 27 (Airworthiness
Standards: Normal Category Rotorcraft)
and part 29 (Airworthiness Standards:
Transport Category Rotorcraft) related to
the certification of rotorcraft. The
changes are necessary because the
airworthiness standards did not
adequately address the increases in
design complexity resulting from
advancing technologies. As a result,
many regulatory sections have been
subject to reoccurring special
conditions, ELOS findings, and MOC
issue papers. This rulemaking addresses
these items by updating the rules that
cause unnecessary burdens in cost and
time to both the rotorcraft industry and
the FAA.

The FAA received comments on the
NPRM that was published on November
1, 2017. The comments and the FAA’s
response to them are discussed in “III.
Discussion of Public Comments and
Final Rule,” in the preamble to this final
rule. The FAA made changes to the
proposed rule as a result of the public
comments. However, the changes
assisted the FAA in clarifying and
updating the proposal to ensure there
will not be additional costs from this
rulemaking. These changes did not
result in additional costs to industry or
the FAA. The FAA expects this rule will
not result in additional costs to industry
since it incorporates current industry
practice. In addition, the rule will
provide small savings to industry and
the FAA by avoiding the burden and
costs associated with developing special
conditions, ELOS findings and MOC
issue papers. The rule affects U.S.
manufacturers of normal and transport
category rotorcraft plus any rotorcraft
operator or owner who applies for a
supplemental type certificate (STC). The
remainder of this section provides

discussion of the impact and savings of
this final rule by topic.

1. Powerplant Instruments (§§ 27.1305
and 29.1305)

Changes to these sections will allow
for other means of compliance for
certain powerplant instrument
indicators. These means of compliance
are voluntary and do not impose any
new cost but could be cost relieving for
applicants that choose to use them.
Additionally, for § 29.1305, the FAA
will permit an optional feature to
simulate OEI conditions without
damaging the engines. Rotorcraft with
OEI Training Mode must have
additional indications to differentiate
the simulated OEI condition from actual
engine failure. The OEI Training Mode
is often installed in modern multi-
engine rotorcraft. The FAA finds that
this change will not result in additional
costs to industry. The OEI Training
Mode is optional and this change
removes the need to issue special
conditions for those manufacturers or
modifiers including OEI training modes
in their rotorcraft.

2. Normal Category Rotorcraft
Equipment, Systems, and Installations
(§27.1309 and Appendix C to Part 27)

The FAA revises the failure analysis
requirement for equipment, systems,
and installations to reduce the need for
special conditions. These changes more
closely align with current industry
practices and also accommodate future
changes in industry failure analysis
techniques. Additionally, the FAA
eliminates the distinction between
single-engine and multi-engine
rotorcraft. This distinction is no longer
relevant because current analysis tools
for technologies and associated failure
effects no longer consider the number of
engines. This will reduce the need to
issue recurring special conditions,
potentially providing small savings for
manufacturers and anybody who
modifies the rotorcraft. As these are
current industry practice, the FAA finds
there are no additional costs associated
with these changes.

3. Transport Category Rotorcraft
Equipment, Systems, and Installation
(§29.1309)

This section is updated to be
consistent with industry standards and
practices for conducting failure analysis.
The rule clarifies the requirement to
perform a failure analysis and
recognizes that the severity of failures
can vary. Additionally, this section
accommodates future changes in
industry failure analysis techniques and
reflects current certification practices.
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The rule allows for other options that
will reduce the need to issue recurring
special conditions, potentially
providing small savings for
manufacturers and applicants looking to
modify a rotorcraft.

4. Automatic Pilot and Flight Guidance
Systems (§§27.1329, 27.1335, 29.1329,
and 29.1335)

This rule standardizes terminology
and combines the requirements for
automatic pilot and flight director
systems into one rule. Modern designs
combine both automatic pilot and flight
director systems and are now referred to
as automatic pilot and flight guidance
systems.

5. Instrument Systems (§ 29.1333 and
Appendix B to Parts 27 and 29)

The change allows for the use of more
modern integrated systems to monitor
and display highly integrated
information regarding the rotorcraft.
This section does not impose additional
costs as the updates reflect modern
industry practices of integrating
instrument systems.

6. Electrical Systems and Equipment
(§29.1351) and Energy Storage Systems
(§§27.1353 and 29.1353)

The changes accommodate different
energy storage systems. The regulation
applies to lead acid, nickel-cadmium,
and lithium batteries without imposing
additional requirements. The changes
will provide the flexibility necessary for
the regulations to keep up with changes
in technology.

7. Instrument Markings (§§ 27.1545,
29.1545, 27.1549, and 29.1549)

The final rule provides flexibility for
some instrument markings. Allowing for
other markings will not result in
additional mandatory costs and may be
possibly cost relieving for
manufacturers that elect to outfit the
rotorcraft with different instrument
markings.

8. Control Markings (§§ 27.1555 and
29.1555)

The rule permits more than one
method to inform the pilot of the usable
fuel system capacity. However,
alternative methods must address the
lack of continuous display currently
required. Changes to this section allow
for more than one means of compliance
at no additional costs. Offering
alternative means of compliance allows
industry to meet the requirement with
the least costly option, which can be
cost relieving.

9. Typographical and Standardizing
Corrections (§§27.87, 27.903, 29.955,
29.977, 29.1019, 29.1517, and 29.1587)

There are no additional costs for
changes to these sections as these are
typographical or standardizing
corrections.

Based on the discussion above, the
FAA has determined that this final rule
is not a “‘significant regulatory action”
as defined in section 3(f) of Executive
Order 12866.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96—-354) (RFA) establishes ““‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

This final rule amends the
certification standards of normal and
transport category rotorcraft to
incorporate modern designs currently
used in the rotorcraft industry.
Currently, changes in technology are
addressed by issuing reoccurring special
conditions, ELOS findings, and MOC
issue papers. These three processes are
necessary to address new design
features for which airworthiness
standards are lacking, compliance with
a rule cannot be achieved, or alternative
methods of compliance are proposed.
These special conditions, ELOS
findings, and MOC issue papers impact

FAA and industry resources as well as
applicants’ schedules for obtaining FAA
approval of their products. By updating
the affected standards with this final
rule, many special conditions, ELOS
findings, and MOC issue papers will
become unnecessary, thus reducing both
the FAA and industry’s administration
burden associated with processing one
of the three documents.

As the rule reduces the administrative
burden and does not include any new
regulatory burden, the FAA expects this
rule will not result in additional costs
and may result in small cost savings for
any small entity affected by this
rulemaking action. If an agency
determines that a rulemaking will not
result in a significant economic impact
on a substantial number of small
entities, the head of the agency may so
certify under section 605(b) of the RFA.
Therefore, as provided in section 605(b),
the head of the FAA certifies that this
rulemaking will not result in a
significant economic impact on a
substantial number of small entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

The FAA has assessed the potential
effect of this final rule and determined
that the potential benefits are available
to both domestic and international
firms, which would either have no effect
or a positive effect on international
trade.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
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aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of $155
million in lieu of $100 million.

This final rule does not contain such
a mandate; therefore, the requirements
of Title IT of the Act do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there would
be no new requirement for information
collection associated with this final
rule.

F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these final
regulations.

G. Environmental Analysis

FAA Order 1050.1F identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 5-6.6.f and involves no
extraordinary circumstances.

V. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this rule under

the principles and criteria of Executive
Order 13132, Federalism. The agency
has determined that this action will not
have a substantial direct effect on the
States, or the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
would not have Federalism
implications.
B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this rule under

Executive Order 13211, Actions
Concerning Regulations that

Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it will not
be a “significant energy action” under
the executive order and will not be
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

VI. How To Obtain Additional
Information

A. Rulemaking Documents

An electronic copy of a rulemaking
document may be obtained from the
internet by—

1. Searching the Federal eRulemaking
Portal (www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies web page at www.faa.gov/
regulations_policies/; or

3. Accessing the Government Printing
Office’s web page at www.GovlInfo.gov.

Copies may also be obtained by
sending a request (identified by notice,
amendment, or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue SW,
Washington, DC 20591, or by calling
(202) 267-9680.

B. Comments Submitted to the Docket

Comments received may be viewed by
going to https://www.regulations.gov
and following the online instructions to
search the docket number for this
action. Anyone is able to search the
electronic form of all comments
received into any of the FAA’s dockets
by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).

C. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document, may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the internet, visit https://
www.faa.gov/regulations_policies/
rulemaking/sbre_act/.

List of Subjects
14 CFR Part 27

Aircraft, Aviation safety.
14 CFR Part 29

Aircraft, Aviation safety.

The Amendments

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of title 14, Code of
Federal Regulations (CFR) parts 27 and
29 as follows:

PART 27—AIRWORTHINESS
STANDARDS: NORMAL CATEGORY
ROTORCRAFT

m 1. The authority citation for part 27
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

m 2. Amend § 27.87 by revising the
section heading and paragraph (a)
introductory text to read as follows:

§27.87 Height-velocity envelope.

(a) If there is any combination of
height and forward velocity (including
hover) under which a safe landing
cannot be made under the applicable
power failure condition in paragraph (b)
of this section, a limiting height-velocity
envelope must be established (including
all pertinent information) for that
condition, throughout the ranges of—

* * * * *

m 3. Amend § 27.903 by revising
paragraph (d) to read as follows:

§27.903 Engines.

* * * * *

(d) Restart capability. (1) A means to
restart any engine in flight must be
provided.

(2) Except for the in-flight shutdown
of all engines, engine restart capability
must be demonstrated throughout a
flight envelope for the rotorcraft.

(3) Following the in-flight shutdown
of all engines, in-flight engine restart
capability must be provided.

m 4. Amend § 27.1305 by revising
paragraphs (e), (k) introductory text, (n),
and (o) to read as follows:

§27.1305 Powerplant instruments.
* * * * *

(e) A means to indicate manifold
pressure for each altitude engine.
* * * * *

(k) A means to indicate the r.p.m. of
each engine and at least one tachometer,
as applicable, for:

* * * * *

(n) A means to indicate the gas
temperature for each turbine engine.

(0) A means to enable the pilot to
determine the torque of each turbine
engine, if a torque limitation is
established for that engine under
§27.1521(e).

* * * * *

m 5. Revise § 27.1309 to read as follows:
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§27.1309 Equipment, systems, and
installations.

The equipment, systems, and
installations whose functioning is
required by this subchapter must be
designed and installed to ensure that
they perform their intended functions
under any foreseeable operating
condition. For any item of equipment or
system whose failure has not been
specifically addressed by another
requirement in this chapter, the
following requirements also apply:

(a) The design of each item of
equipment, system, and installation
must be analyzed separately and in
relation to other rotorcraft systems and
installations to determine and identify
any failure that would affect the
capability of the rotorcraft or the ability
of the crew to perform their duties in all
operating conditions.

(b) Each item of equipment, system,
and installation must be designed and
installed so that:

(1) The occurrence of any catastrophic
failure condition is extremely
improbable;

(2) The occurrence of any major
failure condition is no more than
improbable; and

(3) For the occurrence of any other
failure condition between major and
catastrophic, the probability of the
failure condition must be inversely
proportional to its consequences.

(c) A means to alert the crew in the
event of a failure must be provided
when an unsafe system operating
condition exists and to enable them to
take corrective action. Systems,
controls, and associated monitoring and
crew alerting means must be designed to
minimize crew errors that could create
additional hazards.

(d) Compliance with the requirements
of this section must be shown by
analysis and, where necessary, by
ground, flight, or simulator tests. The
analysis must account for:

(1) Possible modes of failure,
including malfunctions and misleading
data and input from external sources;

(2) The effect of multiple failures and
latent failures;

(3) The resulting effects on the
rotorcraft and occupants, considering
the stage of flight and operating
conditions; and

(4) The crew alerting cues and the
corrective action required.

m 6. Amend § 27.1329 by revising the
section heading, adding introductory
text, and revising paragraphs (a), (d),
and (e) to read as follows:

§27.1329 Automatic pilot and flight
guidance system.

For the purpose of this subpart, an
automatic pilot and flight guidance
system may consist of an autopilot,
flight director, or a component that
interacts with stability augmentation or
trim.

(a) Each automatic pilot and flight
guidance system must be designed so
that it:

(1) Can be overpowered by one pilot
to allow control of the rotorcraft;

(2) Provides a means to disengage the
system, or any malfunctioning
component of the system, by each pilot
to prevent it from interfering with the
control of the rotorcraft; and

(3) Provides a means to indicate to the
flight crew its current mode of
operation. Selector switch position is
not acceptable as a means of indication.
* * * * *

(d) The system must be designed so
that, within the range of adjustment
available to the pilot, it cannot produce
hazardous loads on the rotorcraft, or
create hazardous deviations in the flight
path, under any flight condition
appropriate to its use or in the event of
a malfunction, assuming that corrective
action begins within a reasonable period
of time.

(e) If the automatic pilot and flight
guidance system integrates signals from
auxiliary controls or furnishes signals
for operation of other equipment, there
must be a means to prevent improper
operation.

* * * * *

§27.1335 [Removed]

m 7. Remove §27.1335.
m 8. Revise § 27.1353 to read as follows:

§27.1353 Energy storage systems.

Energy storage systems must be
designed and installed as follows:

(a) Energy storage systems must
provide automatic protective features
for any conditions that could prevent
continued safe flight and landing.

(b) Energy storage systems must not
emit any flammable, explosive, or toxic
gases, smoke, or fluids that could
accumulate in hazardous quantities
within the rotorcraft.

(c) Corrosive fluids or gases that
escape from the system must not
damage surrounding structures, adjacent
equipment, or systems necessary for
continued safe flight and landing.

(d) The maximum amount of heat and
pressure that can be generated during
any operation or under any failure
condition of the energy storage system
or its individual components must not
result in any hazardous effect on

rotorcraft structure, equipment, or
systems necessary for continued safe
flight and landing.

(e) Energy storage system installations
required for continued safe flight and
landing of the rotorcraft must have
monitoring features and a means to
indicate to the pilot the status of all
critical system parameters.

m 9. Amend § 27.1545 by revising
paragraph (b) to read as follows:

§27.1545 Airspeed indicator.

* * * * *

(b) The following markings must be
made:

(1) A red line—

(i) For rotorcraft other than
helicopters, at Vne.

(ii) For helicopters, at Vne (power-on).

(iii) For helicopters, at Vne (power-
off). If Ve (power-off) is less than Vg
(power-on) and both are simultaneously
displayed, the red line at Vne (power-
off) must be clearly distinguishable from
the red line at Vg (power-on).

(2) [Reserved]

(3) For the caution range, a yellow
range.

(4) For the normal operating range, a

green or unmarked range.
* * * * *

m 10. Amend § 27.1549 by revising
paragraphs (a) through (d) to read as
follows:

§27.1549 Powerplant instruments.

* * * * *

(a) Each maximum and, if applicable,
minimum safe operating limit must be
marked with a red line;

(b) Each normal operating range must
be marked as a green or unmarked
range;

(c) Each takeoff and precautionary
range must be marked with a yellow
range or yellow line;

(d) Each engine or rotor range that is
restricted because of excessive vibration
stresses must be marked with red ranges
or red lines; and
* * * * *

m 11. Amend § 27.1555 by revising
paragraph (c)(1) to read as follows:

§27.1555 Control markings.

* * * * *

(C) * k%

(1) For fuel systems having no selector
controls, the usable fuel capacity of the
system must be indicated at the fuel
quantity indicator unless it is:

(i) Provided by another system or
equipment readily accessible to the
pilot; and

(ii) Contained in the limitations
section of the rotorcraft flight manual.
* * * * *
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m 12. Amend § 27.1587 by revising
paragraph (a)(1) to read as follows:

§27.1587 Performance information.

(a) * % %

(1) Enough information to determine
the limiting height-velocity envelope.

* * * * *

m 13. Amend appendix B to part 27 by
revising paragraphs VIII introductory
text and VIII(b)(5)(i) to read as follows:

Appendix B to Part 27—Airworthiness
Criteria for Helicopter Instrument
Flight

VIII. Equipment, systems, and installation.
The basic equipment and installation must
comply with §§29.1303, 29.1431, and
29.1433, with the following exceptions and
additions:

* * * * *

(b] * k%

(5] * * %

(i) For pneumatic systems, only the
required flight instruments for the first pilot
may be connected to that operating system;
* * * * *

m 14. In appendix C to part 27 amend
section “C27.2 Applicable part 29
sections”” by removing ““29.1309(b)(2)(i)
and (d)—Equipment, systems, and
installations” and by revising
“29.903(b)(c) and (e)—Engines” to read
as follows:

Appendix C to Part 27—Criteria for

Category A

* * * * *
29.903 (b) and (c)—Engines.

* * * * *

PART 29—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY ROTORCRAFT

m 15. The authority citation for part 29
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701-44702, 44704.

m 16. Amend § 29.955 by revising
paragraph (a)(7) to read as follows:

§29.955 Fuel flow.

(a) * * %

(7) The fuel filter required by § 29.997
is blocked to the degree necessary to
simulate the accumulation of fuel
contamination required to activate the
indicator required by § 29.1305(a)(18).

* * * * *

m 17. Amend § 29.977 by revising
paragraphs (a)(1) and (2) to read as
follows:

§29.977 Fuel tank outlet.

(a)* EE

(1) For reciprocating engine powered
rotorcraft, have 8 to 16 meshes per inch;
and

(2) For turbine engine powered
rotorcraft, prevent the passage of any
object that could restrict fuel flow or

damage any fuel system component.
* * * * *

m 18. Amend § 29.1019 by revising
paragraph (a)(5) to read as follows:

§29.1019 Oil strainer or filter.

(a] * % %

(5) An oil strainer or filter that has no
bypass, except one that is installed at an
oil tank outlet, must have a means to
connect it to the warning system
required in § 29.1305(a)(19).

* * * * *

m 19. Amend § 29.1305 by revising
paragraphs (a)(5), (11), and (12) and
adding (b)(4) to read as follows:

§29.1305 Powerplant instruments.
* * * * *
(a] L
(5) A means to indicate manifold
pressure for each altitude engine;
* * * * *
(11) A means to indicate the gas
temperature for each turbine engine;
(12) A means to indicate the gas

producer speed for each turbine engine;
* * * * *

(b) * % %

(4) For each Category A rotorcraft for
which OEI Training Mode is requested,
a means must be provided to indicate to
the pilot the simulation of an engine
failure, the annunciation of that
simulation, and a representation of the
OEI power being provided.

* * * * *

m 20. Revise §29.1309 to read as
follows:

§29.1309 Equipment, systems, and
installations.

The equipment, systems, and
installations whose functioning is
required by this subchapter must be
designed and installed to ensure that
they perform their intended functions
under any foreseeable operating
condition. For any item of equipment or
system whose failure has not been
specifically addressed by another
requirement in this chapter, the
following requirements also apply:

(a) The design of each item of
equipment, system, and installation
must be analyzed separately and in
relation to other rotorcraft systems and
installations to determine and identify
any failure that would affect the
capability of the rotorcraft or the ability
of the crew to perform their duties in all
operating conditions.

(b) Each item of equipment, system,
and installation must be designed and
installed so that:

(1) The occurrence of any catastrophic
failure condition is extremely
improbable;

(2) The occurrence of any major
failure condition is no more than
improbable; and

(3) For the occurrence of any other
failure condition in between major and
catastrophic, the probability of the
failure condition must be inversely
proportional to its consequences.

(c) A means to alert the crew in the
event of a failure must be provided
when an unsafe system operating
condition exists and to enable them to
take corrective action. Systems,
controls, and associated monitoring and
crew alerting means must be designed to
minimize crew errors that could create
additional hazards.

(d) Compliance with the requirements
of this section must be shown by
analysis and, where necessary, by
ground, flight, or simulator tests. The
analysis must account for:

(1) Possible modes of failure,
including malfunctions and misleading
data and input from external sources;

(2) The effect of multiple failures and
latent failures;

(3) The resulting effects on the
rotorcraft and occupants, considering
the stage of flight and operating
conditions; and

(4) The crew alerting cues and the
corrective action required.

m 21. Amend § 29.1329 by revising the
section heading, adding introductory
text, and revising paragraphs (a), (d),
and (e) to read as follows:

§29.1329 Automatic pilot and flight
guidance system.

For the purpose of this subpart, an
automatic pilot and flight guidance
system may consist of an autopilot,
flight director, or a component that
interacts with stability augmentation or
trim.

(a) Each automatic pilot and flight
guidance system must be designed so
that it:

(1) Can be overpowered by one pilot
to allow control of the rotorcraft;

(2) Provides a means to disengage the
system, or any malfunctioning
component of the system, by each pilot
to prevent it from interfering with the
control of the rotorcraft; and

(3) Provides a means to indicate to the
flight crew its current mode of
operation. Selector switch position is
not acceptable as a means of indication.
* * * * *

(d) The system must be designed so
that, within the range of adjustment
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available to the pilot, it cannot produce
hazardous loads on the rotorcraft, or
create hazardous deviations in the flight
path, under any flight condition
appropriate to its use or in the event of
a malfunction, assuming that corrective
action begins within a reasonable period
of time.

(e) If the automatic pilot and flight
guidance system integrates signals from
auxiliary controls or furnishes signals
for operation of other equipment, there
must be a means to prevent improper
operation.

* * * * *

m 22. Amend § 29.1333 by revising
paragraph (a) to read as follows:

§29.1333 Instrument systems.

* * * * *

(a) For pneumatic systems, only the
required flight instruments for the first
pilot may be connected to that operating
system.

* * * * *

§29.1335 [Removed]

m 23. Remove § 29.1335.

m 24. Amend § 29.1351 by adding
paragraphs (e) and (f) to read as follows:

§29.1351 General.

* * * * *

(e) Electrical equipment, controls, and
wiring must be installed so that
operation of any one unit or system of
units will not adversely affect the
simultaneous operation of any other
electrical unit or system essential to safe
operation.

(f) Cables must be grouped, routed,
and spaced so that damage to essential
circuits will be minimized if there are
faults in heavy current-carrying cables.

m 25. Revise §29.1353 toread as
follows:

§29.1353 Energy storage systems.

Energy storage systems must be
designed and installed as follows:

(a) Energy storage systems must
provide automatic protective features
for any conditions that could prevent
continued safe flight and landing.

(b) Energy storage systems must not
emit any flammable, explosive, or toxic
gases, smoke, or fluids that could
accumulate in hazardous quantities
within the rotorcraft.

(c) Corrosive fluids or gases that
escape from the system must not
damage surrounding structures, adjacent
equipment, or systems necessary for
continued safe flight and landing.

(d) The maximum amount of heat and
pressure that can be generated during
any operation or under any failure
condition of the energy storage system

or its individual components must not
result in any hazardous effect on
rotorcraft structure, equipment, or
systems necessary for continued safe
flight and landing.

(e) Energy storage system installations
required for continued safe flight and
landing of the rotorcraft must have
monitoring features and a means to
indicate to the pilot the status of all
critical system parameters.

m 26. Amend § 29.1517 by revising the
section heading to read as follows:

§29.1517 Limiting height-velocity
envelope.
* * * * *

m 27. Amend § 29.1545 by revising
paragraph (b) to read as follows:

§29.1545 Airspeed indicator.

* * * * *

(b) The following markings must be
made:

(1) A red line:

(i) For rotorcraft other than
helicopters, at Vng.

(ii) For helicopters, at Vng (power-on).

(iii) For helicopters, at Vng (power-
off). If Vni (power-off) is less than Vg
(power-on) and both are simultaneously
displayed, the red line at Vng (power-
off) must be clearly distinguishable from
the red line at Vg (power-on).

(2) [Reserved]

(3) For the caution range, a yellow
range.

(4) For the normal operating range, a

green or unmarked range.
* * * * *

m 28. Amend § 29.1549 by revising
paragraphs (a) through (d) to read as
follows:

§29.1549 Powerplant instruments.
* * * * *

(a) Each maximum and, if applicable,
minimum safe operating limit must be
marked with a red line;

(b) Each normal operating range must
be marked as a green or unmarked
range;

(c) Each takeoff and precautionary
range must be marked with a yellow
range or yellow line;

(d) Each engine or rotor range that is
restricted because of excessive vibration
stresses must be marked with red ranges

or red lines; and
* * * * *

m 29. Amend § 29.1555 by revising
paragraph (c)(1) to read as follows:

§29.1555 Control markings.
* * * * *

(C] * % %

(1) For fuel systems having no selector
controls, the usable fuel capacity of the

system must be indicated at the fuel
quantity indicator unless it is:

(i) Provided by another system or
equipment readily accessible to the
pilot; and

(ii) Contained in the limitations

section of the rotorcraft flight manual.
* * * * *

m 30. Amend § 29.1587 by revising
paragraph (b)(6) to read as follows:

§29.1587 Performance information.

* * * * *

(b) * % %

(6) The height-velocity envelope
except for rotorcraft incorporating this
as an operating limitation;

* * * * *

m 31. Amend appendix B to part 29 by
revising paragraphs VIII introductory
text and VIII(b)(5)(i) to read as follows:

Appendix B to Part 29—Airworthiness
Criteria for Helicopter Instrument
Flight

VIII. Equipment, systems, and installation.
The basic equipment and installation must
comply with §§29.1303, 29.1431, and
29.1433, with the following exceptions and
additions:

* * * * *

(b) * * *

(5] * % %

(i) For pneumatic systems, only the
required flight instruments for the first pilot
may be connected to that operating system;
* * * * *

Issued in Washington, DC, on or about
February 6, 2023.

Billy Nolen,

Acting Administrator.

[FR Doc. 2023—-02771 Filed 2—-9-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2022-1411; Project
Identifier MCAI-2022-00912-T; Amendment
39-22320; AD 2023-02-13]

RIN 2120-AA64
Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2020—21—
19, which applied to certain Dassault
Aviation Model FALCON 900EX
airplanes. AD 2020-21-19 required
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revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations. This AD was
prompted by a determination that new
or more restrictive airworthiness
limitations are necessary. This AD
continues to require the actions in AD
2020-21-19, and also requires revising
the existing maintenance or inspection
program, as applicable, to incorporate
additional new or more restrictive
airworthiness limitations; as specified
in a European Union Aviation Safety
Agency (EASA) AD, which is
incorporated by reference. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective March 17,
2023.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of March 17, 2023.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of December 7, 2020 (85 FR
69142, November 2, 2020).

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2022-1411; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

Material Incorporated by Reference:

e For material incorporated by
reference in this AD, contact EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
website easa.europa.eu. You may find
this material on the EASA website at
ad.easa.europa.eu.

¢ You may view this material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.
It is also available in the AD docket at
regulations.gov under Docket No. FAA—
2022-1411.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer, Large
Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;

telephone 206-231-3226; email
tom.rodriguez@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2020-21-19,
Amendment 39-21292 (85 FR 69142,
November 2, 2020) (AD 2020-21-19).
AD 2020-21-19 applied to certain
Dassault Aviation Model FALCON
900EX airplanes. AD 2020-21-19
required revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
The FAA issued AD 2020-21-19 to
address reduced structural integrity of
the airplane. AD 2020-21-19 specifies
that accomplishing the actions required
by paragraph (g) or (i) of that AD
terminates the requirements of
paragraph (g)(1) of AD 2010-26—-05,
Amendment 39-16544 (75 FR 79952,
December 21, 2010) for Dassault
Aviation Model FALCON 900EX
airplanes, serial numbers 1 through 96
inclusive, and serial numbers 98
through 119 inclusive. This AD
therefore continues to allow that
terminating action.

The NPRM published in the Federal
Register on November 10, 2022 (87 FR
67849). The NPRM was prompted by
AD 2022-0144, dated July 11, 2022,
issued by EASA, which is the Technical
Agent for the Member States of the
European Union (EASA AD 2022-0144)
(referred to after this as the MCAI). The
MCALI states that new or more restrictive
airworthiness limitations have been
developed.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2022-1411.

In the NPRM, the FAA proposed to
continue to require the actions in AD
2020-21-19 and to require revising the
existing maintenance or inspection
program, as applicable, to incorporate
additional new or more restrictive
airworthiness limitations, as specified
in EASA AD 2022-0144.

The FAA is issuing this AD to address
reduced structural integrity of the
airplane.

Discussion of Final Airworthiness
Directive

Comments

The FAA received no comments on
the NPRM or on the determination of
the cost to the public.

Conclusion

This product has been approved by
the aviation authority of another

country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI referenced above. The FAA
reviewed the relevant data and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on this
product. Except for minor editorial
changes, this AD is adopted as proposed
in the NPRM. None of the changes will
increase the economic burden on any
operator.

Related Service Information Under 1
CFR Part 51

EASA AD 2022-0144 specifies new or
more restrictive airworthiness
limitations for airplane structures and
safe life limits.

This AD also requires EASA AD
2020-0116, dated May 20, 2020, which
the Director of the Federal Register
approved for incorporation by reference
as of December 7, 2020 (85 FR 69142,
November 2, 2020).

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 88 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

The FAA estimates the total cost per
operator for the retained actions from
AD 2020-21-19 to be $7,650 (90 work-
hours x $85 per work-hour).

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate.

The FAA estimates the total cost per
operator for the new actions to be
$7,650 (90 work-hours x $85 per work-
hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
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detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
2020-21-19, Amendment 39-21292 (85
FR 69142, November 2, 2020); and

m b. Adding the following new
airworthiness directive:

2023-02-13 Dassault Aviation:
Amendment 39-22320; Docket No.
FAA-2022-1411; Project Identifier
MCAI-2022-00912-T.

(a) Effective Date

This airworthiness directive (AD) is
effective March 17, 2023.

(b) Affected ADs

(1) This AD replaces AD 2020-21-19,
Amendment 39-21292 (85 FR 69142,
November 2, 2020) (AD 2020-21-19).

(2) This AD affects AD 2010-26-05,
Amendment 39-16544 (75 FR 79952,
December 21, 2010) (AD 2010-26-05).

(c) Applicability

This AD applies to Dassault Aviation
Model FALCON 900EX airplanes, certificated
in any category, as identified in European
Union Aviation Safety Agency (EASA) AD
2022-0144, dated July 11, 2022 (EASA AD
2022-0144).

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Unsafe Condition

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address reduced structural
integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Revision of the Existing
Maintenance or Inspection Program, With a
New Terminating Action

This paragraph restates the requirements of
paragraph (i) of AD 2020-21-19, with a new
terminating action. Except as specified in
paragraph (h) of this AD: Comply with all
required actions and compliance times
specified in, and in accordance with, EASA
AD 2020-0116, dated May 20, 2020 (EASA
AD 2020-0116). Accomplishing the revision
of the existing maintenance or inspection
program required by paragraph (j) of this AD
terminates the requirements of this
paragraph.

(h) Retained Exceptions to EASA AD 2020-
0116, With No Changes

This paragraph restates the exceptions
specified in paragraph (j) of AD 2020-21-10,
with no changes.

(1) The requirements specified in
paragraphs (1) and (2) of EASA AD 2020—
0116 do not apply to this AD.

(2) Paragraph (3) of EASA AD 2020-0116
specifies revising “‘the approved AMP”
within 12 months after its effective date, but
this AD requires revising the existing
maintenance or inspection program, as
applicable, to incorporate the “limitations,
tasks and associated thresholds and
intervals” specified in paragraph (3) of EASA
AD 2020-0116 within 90 days after
December 7, 2020 (the effective date of AD
2020-21-19).

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
AD 2020-0116 is at the applicable
“associated thresholds” specified in
paragraph (3) of EASA AD 2020-0116, or

within 90 days after December 7, 2020 (the
effective date of AD 2020-21-19), whichever
occurs later.

(4) The provisions specified in paragraphs
(4) and (5) of EASA AD 2020-0116 do not
apply to this AD.

(5) The “Remarks”’ section of EASA AD
2020-0116 does not apply to this AD.

(i) Retained Restrictions on Alternative
Actions and Intervals, With a New Exception

This paragraph restates the requirements of
paragraph (k) of AD 2020-21-19, with a new
exception. Except as required by paragraph
(j) of this AD, after the maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections) and
intervals are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2020-0116.

(j) New Revision of the Existing Maintenance
or Inspection Program

Except as specified in paragraph (k) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2022-0144.
Accomplishing the revision of the existing
maintenance or inspection program required
by this paragraph terminates the
requirements of paragraph (g) of this AD.

(k) Exceptions to EASA AD 2022-0144

(1) The requirements specified in
paragraphs (1) and (2) of EASA AD 2022—
0144 do not apply to this AD.

(2) Paragraph (3) of EASA AD 2022-0144
specifies revising “‘the approved AMP”
within 12 months after its effective date, but
this AD requires revising the existing
maintenance or inspection program, as
applicable, within 90 days after the effective
date of this AD.

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
AD 2022-0144 is at the applicable
“associated thresholds” as incorporated by
the requirements of paragraph (3) of EASA
AD 2022-0144, or within 90 days after the
effective date of this AD, whichever occurs
later.

(4) The provisions specified in paragraphs
(4) and (5) of EASA AD 2022-0144 do not
apply to this AD.

(5) The “Remarks” section of EASA AD
2022-0144 does not apply to this AD.

(1) New Provisions for Alternative Actions
and Intervals

After the existing maintenance or
inspection program has been revised as
required by paragraph (j) of this AD, no
alternative actions (e.g., inspections) and
intervals are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2022-0144.

(m) Terminating Action for Certain Actions
in AD 2010-26-05

Accomplishing the actions required by
paragraph (g) or (j) of this AD terminates the
requirements of paragraph (g)(1) of AD 2010—
26-05, for Dassault Aviation Model FALCON
900EX airplanes, serial numbers 1 through 96
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inclusive, and serial numbers 98 through 119
inclusive only.

(n) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the International Validation Branch, send
it to the attention of the person identified in
paragraph (o) of this AD. Information may be
emailed to: 9-AVS-AIR-730-AMOC®@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the responsible Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or EASA; or Dassault
Aviation’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(o) Additional Information

For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone 206—
231-3226; email tom.rodriguez@faa.gov.

(p) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on March 17, 2023.

(i) European Union Aviation Safety Agency
(EASA) AD 2022-0144, dated July 11, 2022.

(ii) [Reserved]

(4) The following service information was
approved for IBR on December 7, 2020 (85 FR
69142, November 2, 2020).

(i) European Union Aviation Safety Agency
(EASA) AD 2020-0116, dated May 20, 2020.

(ii) [Reserved]

(5) For EASA ADs 2022—0144 and 2020—
0116, contact EASA, Konrad-Adenauer-Ufer
3, 50668 Cologne, Germany; telephone +49
221 8999 000; email ADs@easa.europa.eu;
website easa.europa.eu. You may find these
EASA ADs on the EASA website at
ad.easa.europa.eu.

(6) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(7) You may view this material that is
incorporated by reference at the National

Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email
fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on January 25, 2023.
Christina Underwood,
Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.
[FR Doc. 2023-02782 Filed 2—-9-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2022-0684; Project
Identifier MCAI-2021-01204-T; Amendment
39-22287; AD 2022-27-02]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model BD-700-2A12
airplanes. This AD was prompted by a
report of a lateral offset observed on the
head-up display (HUD) of several
airplanes between the synthetic vision
system (SVS) and actual runway due to
mechanical misalignment of the HUD
during manufacturing and assembly.
This AD requires revising the existing
airplane flight manual (AFM) to prohibit
steep approach landing (SAL) and
enhanced flight vision system (EFVS)
operations. This AD also requires
calibrating the HUD. The FAA is issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is effective March 17,
2023.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of March 17, 2023.

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2022—-0684; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The address for
Docket Operations is U.S. Department of

Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

Material Incorporated by Reference:

e For service information identified
in this final rule, contact Bombardier
Business Aircraft Customer Response
Center, 400 Cote-Vertu Road West,
Dorval, Québec H4S 1Y9, Canada;
telephone 1-514-855-2999; email
ac.yul@aero.bombardier.com; website
bombardier.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195. It is also available at
regulations.gov under Docket No. FAA—
2022—0684.

FOR FURTHER INFORMATION CONTACT:
Thomas Niczky, Aerospace Engineer,
Avionics and Electrical Systems
Section, FAA, New York ACO Branch,
1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516—
228-7347; email 9-avs-nyaco-cos@
faa.gov.

SUPPLEMENTARY INFORMATION:
Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc., Model
BD-700-2A12 airplanes. The NPRM
published in the Federal Register on
June 21, 2022 (87 FR 36783). The NPRM
was prompted by AD CF-2021-36,
dated November 1, 2021, issued by
Transport Canada, which is the aviation
authority for Canada (referred to after
this as the MCAI). The MCAI states that
during production activities, a lateral
offset was observed on the HUD of
several airplanes between the SVS and
actual runway. An investigation
determined the cause of the offset to be
mechanical misalignment of the HUD
during manufacturing and assembly.
This offset, if not corrected, will create
an incorrect airplane reference display
on the HUD, which could lead to
excessive deviation during landing. This
could particularly affect SAL or EFVS
operations.

In the NPRM, the FAA proposed to
require revising the existing AFM to
prohibit SAL and EFVS operations, and
calibrating the HUD. The FAA is issuing
this AD to address the unsafe condition
on these products.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2022-0684.
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Discussion of Final Airworthiness
Directive

Comments

The FAA received a comment from
Executive Jet Management, Inc. (EJM).
The following presents the comment
received on the NPRM and the FAA’s
response.

Request To Provide Means To Allow
Later-Approved Service Information

EJM noted that ADs for Bombardier
airplanes often involve approval for
alternative methods of compliance
(AMOCs) because the required AFMs or
other service information becomes
outdated before the AD becomes
effective. Because of the increasing
number of Bombardier ADs that require
these AMOCs, EJM expressed concern
over the burden associated with the
AMOC process. EJM recognized that the
FAA cannot allow the future use of
service information that is not available
when the AD is published. EJM noted
that an AD issued by the European
Union Aviation Safety Agency (EASA)
typically states that the use of later-
approved revisions of the required
service information is acceptable for
compliance, and that the corresponding
FAA AD refers to that EASA AD for the
requirements. EJM requested a similar
process for ADs for Bombardier
airplanes, adding that this process
would streamline their workload and
enhance safety.

The FAA partially agrees with the
request. The FAA agrees with
referencing the latest AFM revisions in
this AD. Certain sections of Bombardier
Global 7500 AFM, Publication No. CSP
700-7000-1 cited in the NPRM have
been revised, as described under
“Related Service Information under 1
CFR part 51” in this final rule. The AFM
sections are modified to revise
calculations for certain performance
data, and therefore do not add any
additional work to the proposed
requirements of the NPRM. The FAA
revised paragraphs (g)(1) through (3) of
this AD to require the revised service
information. This AD also provides
credit for use of the documents that
were identified in the NPRM, as
specified in revised paragraph (i) of this
AD.

The FAA disagrees with adding a
statement that allows using later-
approved revisions of the AFM sections
specified in the Related Service
Information under 1 CFR part 51 section
of this AD, as the FAA would need to
determine their effect to the AD.
Further, the FAA is required by Office
of the Federal Register (OFR) regulations
for approval of materials incorporated

by reference, as specified in 1 CFR
51.1(f), to either publish the service
document contents as part of the actual
AD language; or submit the service
document to the OFR for approval as
referenced material, in which case the
FAA may only refer to such material in
the text of an AD. However, it is not
necessary to include a statement in this
final rule that allows the use of later-
approved revisions of the AFM.
Paragraph (g) of this AD requires
revising the existing AFM to “include
the information in” the specified
sections of the AFM. As long as the
information included in the AFM is
identical to “the information in” those
AFM sections, operators may use means
other than the specified AFM revisions
to comply with the requirement.

Regarding the IBR the MCALI process,
the FAA must have permission from the
design approval holder to post in the
AD docket the service information
required for compliance with the MCAL
At this time, the FAA has not received
Bombardier’s permission for the “IBR
the MCAI” process. Without this
permission, the FAA cannot IBR the
MCAL

Additional Changes Made to This AD

The FAA has revised paragraph (h) of
this AD to allow the HUD calibration to
be done using Bombardier Service
Bulletin 700-34-7521, Revision 03,
dated July 27, 2021, or Bombardier
Service Bulletin 700-34-7521, Revision
04, dated December 6, 2021; and
Bombardier Service Bulletin 700-34—
7523, Revision 01, dated December 8,
2021; as applicable. This change more
closely reflects the revisions specified in
paragraph B. of the MCAI The FAA has
also removed paragraph (i)(1)(iv) of this
AD (paragraph (i)(4) of the proposed
AD), and reidentified the subsequent
paragraph accordingly, because
Bombardier Service Bulletin 700-34—
7521, Revision 03, dated July 27, 2021,
is now specified in paragraph (h) of this
AD. Further, paragraphs (i)(1)(i) through
(iv) have been clarified to specify which
documents are and are not incorporated
by reference in this AD.

Conclusion

This product has been approved by
the aviation authority of another
country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI referenced above. The FAA
reviewed the relevant data, considered
the comment received, and determined
that air safety requires adopting this AD
as proposed. Accordingly, the FAA is

issuing this AD to address the unsafe
condition on this product. Except for
minor editorial changes, and any other
changes described previously, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

Bombardier has issued the following
documents to prohibit SAL and EFVS
operations until the HUD has been
calibrated.

e Section 6., Service Bulletins,
Chapter 1—Introduction, Bombardier
Global 7500 AFM, Publication No. CSP
700-7000-1, Revision 18, dated August
18, 2022.

e Supplement 7—Enhanced Flight
Vision System (EFVS) Operations,
Chapter 7—Supplements, Bombardier
Global 7500 AFM, Publication No. CSP
700-7000-1, Revision 18, dated August
18, 2022.

e Supplement 20—Steep Approaches
with Published Glidepath Angles from
4.5 to 5.5 Degrees, Chapter 7—
Supplements, Bombardier Global 7500
AFM, Publication No. CSP 700-7000-1,
Revision 18, dated August 18, 2022.

(For obtaining this material in the
Bombardier Global 7500 AFM,
Publication No. CSP 700-7000-1, use
Document Identification No. GL 7500
AFM.)

Bombardier has issued the following
documents, which specify procedures
for calibrating the HUD (and second
HUD if installed). The procedures
include an inspection of the HUD
mounting brackets and sill beams for
damage and contamination (e.g., drill
shavings and adhesive) of the mating
surfaces and injection holes, an
inspection for voids in the structural
adhesive, and applicable corrective
actions. Corrective actions include
replacing damaged brackets and
backfilling voids with structural
adhesive. These documents are distinct
since they apply to different airplane
configurations.

e Bombardier Service Bulletin 700—
34-7521, Revision 03, dated July 27,
2021.

e Bombardier Service Bulletin 700—
34-7521, Revision 04, dated December
6, 2021.

e Bombardier Service Bulletin 700—
34-7523, Revision 01, dated December
8, 2021.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.
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Other Related Service Information

Earlier revisions of Bombardier
Service Bulletins 700-34-7521 and
700-34-7523 included a typographical
error on the metric values on the
“External Target Board” table. This
error was corrected in Bombardier
Service Bulletin 700-34—7521, Revision
03, dated July 27, 2021; Bombardier
Service Bulletin 700-34—7521, Revision
04, dated December 6, 2021; and
Bombardier Service Bulletin 700—34—
7523, Revision 01, dated December 8,

2021. This error is further described in
the Retroactive Action section in these
service bulletins. The FAA has
determined that the earlier revisions are
acceptable for compliance with the
requirements of this AD under certain
conditions in their entirety if imperial
values were used. However, if the
metric values specified in the earlier
revisions were used, the HUD
calibration is not considered completed
for the purposes of Supplement 7—
Enhanced Flight Vision System (EFVS)
Operations, and Supplement 20—Steep

Approaches with Published Glidepath
Angles from 4.5 to 5.5 Degrees, of
Chapter 7—Supplements, of the
Bombardier Global 7500 AFM,
Publication No. CSP 700-7000-1, until
retroactive actions are also done as
specified in paragraph (i) of this AD.
Costs of Compliance

The FAA estimates that this AD
affects 40 airplanes of U.S. registry. The

FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Action Labor cost

Parts cost

Cost per product

Cost on U.S. operators

HUD calibration

$85 per hour = $3,315 (1
or $9,180 (2 HUDs).

AFM revision 1 work-hour x $85 per hour

39 work-hours (for 36 airplanes
with 1 HUD) or 108 work-
(for 4 airplanes with 2 HUDs) x

$7,400 per HUD

hours HUDs).

HUD)

$10,715 (1 HUD) or $23,980 (2

$385,740 (36 airplanes with 1

HUD); $95,920 (4 airplanes
with 2 HUDs).
................... $3,400.

The FAA estimates that replacement
brackets would cost up to $1,200 (per
HUD) if required for any on-condition
corrective actions in this AD. The FAA
has received no definitive data on
which to base the work-hour estimates
for this replacement. The FAA has no
way of determining the number of
airplanes that might need this on-
condition action.

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected operators.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. The time for
public reporting for this collection of
information, including reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information,
is provided in the Costs of Compliance
section already described. All responses
to this collection of information are
mandatory. Send comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for reducing this

burden, to Information Collection
Clearance Officer, Federal Aviation
Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177-1524.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2022-27-02 Bombardier, Inc.: Amendment
39-22287; Docket No. FAA-2022-0684;
Project Identifier MCAI-2021-01204-T.

(a) Effective Date

This airworthiness directive (AD) is
effective March 17, 2023.

(b) Affected ADs
None.
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(c) Applicability

This AD applies to Bombardier, Inc.,
Model BD-700-2A12 airplanes, certificated
in any category, serial numbers 70006
through 70084 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Unsafe Condition

This AD was prompted by a report of a
lateral offset observed on the head-up display
(HUD) of several airplanes between the
synthetic vision system (SVS) and actual
runway. The FAA is issuing this AD to
address this offset, which could create an
incorrect aircraft reference display on the
HUD, and lead to excessive deviation during
landing, particularly affecting steep approach
landing (SAL) or enhanced flight vision
system (EFVS) operations.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Revision of the Existing Airplane Flight
Manual (AFM)

Within 30 days after the effective date of
this AD, revise the existing AFM to include
the information in the sections of the AFM
specified in paragraphs (g)(1) through (3) of
this AD.

(1) Section 6., Service Bulletins, Chapter
1—Introduction, Bombardier Global 7500
AFM, Publication No. CSP 700-7000-1,
Revision 18, dated August 18, 2022.

Note 1 to paragraph (g)(1): For obtaining
the sections and supplements of the
Bombardier Global 7500 AFM, Publication
No. CSP 700-7000-1, specified in paragraphs
(g)(1) through (3) of this AD, use Document
Identification No. GL 7500 AFM.

(2) Supplement 7—Enhanced Flight Vision
System (EFVS) Operations, Chapter 7—
Supplements, Bombardier Global 7500 AFM,
Publication No. CSP 700-7000-1, Revision
18, dated August 18, 2022.

(3) Supplement 20—Steep Approaches
with Published Glidepath Angles from 4.5 to
5.5 Degrees, Chapter 7—Supplements,
Bombardier Global 7500 AFM, Publication
No. CSP 700-7000-1, Revision 18, dated
August 18, 2022.

(h) Head-Up Display (HUD) Calibration

Within 27 months after the effective date
of this AD, calibrate the HUD and second
HUD (if installed), including a general visual
inspection of the HUD mounting brackets
and sill beams for damage and contamination
(e.g., drill shavings and adhesive) of the
mating surfaces and injection holes, a general
visual inspection for voids in the structural
adhesive, and applicable corrective actions,
in accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
700-34-7521, Revision 03, dated July 27,
2021, or Bombardier Service Bulletin 700—
34-7521, Revision 04, dated December 6,
2021; and Bombardier Service Bulletin 700—-
34-7523, Revision 01, dated December 8,
2021; as applicable. All corrective actions
must be done before further flight.

(i) Credit for Previous Actions

(1) This paragraph provides credit for
actions required by paragraph (h) of this AD,
if those actions were performed before the
effective date of this AD using the service
information identified in, and meeting the
applicable conditions specified in,
paragraphs (i)(1)(i) through (iv) of this AD.

(i) Credit is allowed for Bombardier Service
Bulletin 700-34-7521, dated April 1, 2021
(which is not incorporated by reference in
this AD), if the retroactive actions identified
in Bombardier Service Bulletin 700-34—7521,
Revision 03, dated July 27, 2021, or
Bombardier Service Bulletin 700-34-7521,
Revision 04, dated December 6, 2021, (which
are incorporated by reference in this AD) are
done within 27 months after the effective
date of this AD.

(ii) Credit is allowed for Bombardier
Service Bulletin 700-34-7521, Revision 01,
dated April 30, 2021 (which is not
incorporated by reference in this AD), if the
retroactive actions identified in Bombardier
Service Bulletin 700-34-7521, Revision 03,
dated July 27, 2021, or Bombardier Service
Bulletin 700-34—-7521, Revision 04, dated
December 6, 2021, (which are incorporated
by reference in this AD) are done within 27
months after the effective date of this AD.

(iii) Credit is allowed for Bombardier
Service Bulletin 700-34-7521, Revision 02,
dated July 12, 2021 (which is not
incorporated by reference in this AD), if the
retroactive actions identified in Bombardier
Service Bulletin 700-34-7521, Revision 03,
dated July 27, 2021, or Bombardier Service
Bulletin 700-34-7521, Revision 04, dated
December 6, 2021 (which are incorporated by
reference in this AD) are done within 27
months after the effective date of this AD.

(iv) Credit is allowed for Bombardier
Service Bulletin 700-34-7523, dated April 1,
2021 (which is not incorporated by reference
in this AD), if the retroactive actions
identified in Bombardier Service Bulletin
700-34—7523, Revision 01, dated December
8, 2021 (which is incorporated by reference
in this AD), are done within 27 months after
the effective date of this AD.

(2) This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using the service
information identified in paragraphs (i)(2)(i)
through (xii) of this AD, as applicable.

Note 2 to paragraph (i)(2): For obtaining
the sections and supplements of the
Bombardier Global 7500 AFM, Publication
No. CSP 700-7000-1, specified in paragraphs
(1)(2)() through (xii) of this AD, use
Document Identification No. GL 7500 AFM.

(i) Section 6., Service Bulletins, Chapter
01—Introduction, Bombardier Global 7500
AFM, Publication No. CSP 700-7000-1,
Revision 14, dated October 21, 2021.

(ii) Section 6., Service Bulletins, Chapter
1—Introduction, Bombardier Global 7500
AFM, Publication No. CSP 700-7000-1,
Revision 15, dated February 3, 2022.

(iii) Section 6., Service Bulletins, Chapter
1—Introduction, Bombardier Global 7500
AFM, Publication No. CSP 700-7000-1,
Revision 16, dated April 26, 2022.

(iv) Section 6., Service Bulletins, Chapter
1—Introduction, Bombardier Global 7500

AFM, Publication No. CSP 700-7000-1,
Revision 17, dated July 14, 2022.

(v) Supplement 7—Enhanced Flight Vision
System (EFVS) Operations, Chapter 7—
Supplements, Bombardier Global 7500 AFM,
Publication No. CSP 700-7000-1, Revision
14, dated October 21, 2021.

(vi) Supplement 7—Enhanced Flight
Vision System (EFVS) Operations, Chapter
7—Supplements, Bombardier Global 7500
AFM, Publication No. CSP 700-7000-1,
Revision 15, dated February 3, 2022.

(vii) Supplement 7—Enhanced Flight
Vision System (EFVS) Operations, Chapter
7—Supplements, Bombardier Global 7500
AFM, Publication No. CSP 700-7000-1,
Revision 16, dated April 26, 2022.

(viii) Supplement 7—Enhanced Flight
Vision System (EFVS) Operations, Chapter
7—Supplements, Bombardier Global 7500
AFM, Publication No. CSP 700-7000-1,
Revision 17, dated July 14, 2022.

(ix) Supplement 20—Steep Approaches
with Published Glidepath Angles from 4.5 to
5.5 Degrees, Chapter 7—Supplements,
Bombardier Global 7500 AFM, Publication
No. CSP 700-7000-1, Revision 14, dated
October 21, 2021.

(x) Supplement 20—Steep Approaches
with Published Glidepath Angles from 4.5 to
5.5 Degrees, Chapter 7—Supplements,
Bombardier Global 7500 AFM, Publication
No. CSP 700-7000-1, Revision 15, dated
February 3, 2022.

(xi) Supplement 20—Steep Approaches
with Published Glidepath Angles from 4.5 to
5.5 Degrees, Chapter 7—Supplements,
Bombardier Global 7500 AFM, Publication
No. CSP 700-7000-1, Revision 16, dated
April 26, 2022.

(xii) Supplement 20—Steep Approaches
with Published Glidepath Angles from 4.5 to
5.5 Degrees, Chapter 7—Supplements,
Bombardier Global 7500 AFM, Publication
No. CSP 700-7000-1, Revision 17, dated July
14, 2022.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300. Before using any approved
AMOC, notify your appropriate principal
inspector, or lacking a principal inspector,
the manager of the responsible Flight
Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada; or Bombardier,
Inc.’s Transport Canada Design Approval
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Organization (DAQO). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(k) Additional Information

(1) For more information about this AD,
contact Thomas Niczky, Aerospace Engineer,
Avionics and Electrical Systems Section,
FAA, New York ACO Branch, 1600 Stewart
Avenue, Suite 410, Westbury, NY 11590;
telephone 516-228-7347; email 9-avs-nyaco-
cos@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (1)(3) and (4) of this AD.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 700—34—
7521, Revision 03, dated July 27, 2021.

(ii) Bombardier Service Bulletin 700-34—
7521, Revision 04, dated December 6, 2021.

(iii) Bombardier Service Bulletin 700-34—
7523, Revision 01, dated December 8, 2021.

(iv) Section 6., Service Bulletins, Chapter
01—Introduction, Bombardier Global 7500
Airplane Flight Manual (AFM), Publication
No. CSP 700-7000-1, Revision 18, dated
August 18, 2022.

Note 3 to paragraph (1)(2)(iv): For
obtaining the section and supplements of the
Bombardier Global 7500 AFM, Publication
No. CSP 700-7000-1, specified in paragraphs
(1)(2)(iv) through (vi) of this AD, use
Document Identification No. GL 7500 AFM.

(v) Supplement 7—Enhanced Flight Vision
System (EFVS) Operations, Chapter 7—
Supplements, Bombardier Global 7500 AFM,
Publication No. CSP 700-7000-1, Revision
18, dated August 18, 2022.

(vi) Supplement 20—Steep Approaches
with Published Glidepath Angles from 4.5 to
5.5 Degrees, Chapter 7—Supplements,
Bombardier Global 7500 AFM, Publication
No. CSP 700-7000-1, Revision 18, dated
August 18, 2022.

(3) For service information identified in
this AD, contact Bombardier Business
Aircraft Customer Response Center, 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 1-514-855-2999; email
ac.yul@aero.bombardier.com; website
bombardier.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on December 20, 2022.
Christina Underwood,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023—-02781 Filed 2—9-23; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2022-1313; Project
Identifier MCAI-2021-01418-T; Amendment
39-22317; AD 2023-02-10]

RIN 2120-AA64
Airworthiness Directives; BAE

Systems (Operations) Limited
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 99-25-11
for certain BAE Systems (Operations)
Limited Model BAe 146 and Avro 146—
R] series airplanes. AD 99-25-11
required repetitive inspections for
cracks along the face of the retraction
attachment boss in the nose landing gear
(NLG) sidewall; and corrective action, if
necessary. This AD was prompted by a
report of a crack found on the left-hand
sidewall well on the NLG, and by the
determination that additional airplanes
are subject to the identified unsafe
condition. This AD continues to require
the actions in AD 99-25-11, and
expands the applicability. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective March 17,
2023.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of March 17, 2023.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of February 1, 2000 (64 FR
72522, December 28, 1999).

ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2022-1313; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The address for
Docket Operations is U.S. Department of

Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

Material Incorporated by Reference:

e For service information identified
in this final rule, contact BAE Systems
(Operations) Limited, Customer
Information Department, Prestwick
International Airport, Ayrshire, KA9
2RW, Scotland, United Kingdom;
phone: +44 1292 675207; fax: +44 1292
675704; email: RApublications@
baesystems.com; website: regional-
services.com.

¢ You may view this service
information at the Airworthiness
Products Section, Operational Safety
Branch, FAA, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call (206) 231-3195. It is also available
at regulations.gov under Docket No.
FAA-2022-1313.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
phone: (206) 231-3228; email:
Todd.Thompson@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 99-25-11,
Amendment 39-11454 (64 FR 72522,
December 28, 1999) (AD 99-25-11). AD
99-25-11 applied to certain BAE
Systems (Operations) Limited Model
BAe 146 and Avro 146—R] series
airplanes. AD 99-25-11 required
repetitive eddy current inspections for
cracks along the face of the retraction
attachment boss in the NLG sidewall;
and corrective action, if necessary. AD
99-25-11 was prompted by issuance of
MCAI by a foreign civil aviation
authority. The FAA issued AD 99-25—
11 to address cracking along the face of
the retraction attachment boss in the
NLG sidewall, which could result in
premature extension of the NLG or
result in depressurization of the
airplane.

FAA AD 99-25-11 corresponds to
British AD 015-10-98.

The NPRM published in the Federal
Register on October 31, 2022 (87 FR
65541). The NPRM was prompted by
AD G-2021-0016R1, dated February 18,
2022 (U.K. CAA AD G-2021-0016R1)
(also referred as the MCALI), issued by
the Civil Aviation Authority, which is
the aviation authority for the United
Kingdom. U.K. CAA AD G-2021-
0016R1 superseded European Union


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:RApublications@baesystems.com
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Aviation Safety Agency (EASA) AD
2007-0305, dated December 20, 2007,
which superseded British AD 015-10—
98. The FAA did not issue an AD
corresponding to EASA AD 2007-0305.
The MCAI states that evidence of
cracking was found on several in-service
airplanes in the bore and along the face
of the retraction jack attachment boss on
the left-hand NLG sidewall. Undetected
cracking of the NLG sidewall could lead
to explosive decompression of the
fuselage near to the flightcrew (since the
NLG sidewall forms part of the nose
fuselage pressure shell), leading to
significant structural damage to the
airframe and/or incapacitation of the
flightcrew.

The effectivity of each revision of
Inspection Service Bulletin ISB.53-152
before Revision 8 was limited to
airplanes that were not modified by
torque tightening modification
HCMO01641A in production. BAE
Systems (Operations) Limited has
received reports of two airplanes with
cracks at the NLG retraction jack
attachment boss; those airplanes were
post-modification HCM01641A and as
such were not subject to the
requirements of FAA AD 99-25-11. As
a result of new findings and further
analysis, BAE Systems (Operations)
Limited issued Revision 8 of ISB.53—
152, dated February 19, 2018, which
extends the effectivity to all BAe 146
and Avro 146-R] airplanes, except for
airplanes post-modification
HCM20011A, HCM20012A,

HCM20013A, HCM20313A,
HCM20314A, or HMC20315A.

Revisions prior to Revision 8 of
ISB.53-152 included provisions for
continued operation with certain crack
conditions, which was also allowed in
FAA AD 99-25-11 if approved as
specified in paragraph (h)(1) of this AD.
The U.K. CAA and the FAA have
determined that continued operation
with known cracks is not acceptable.
Therefore, this AD does not allow flight
with cracks.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2022-1313.

In the NPRM, the FAA proposed to
continue to require the actions in AD
99-25-11 and expand the applicability.

Discussion of Final Airworthiness
Directive

Comments

The FAA received no comments on
the NPRM or on the determination of
the costs.

Conclusion

This product has been approved by
the aviation authority of another
country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI referenced above. The FAA
reviewed the relevant data and
determined that air safety requires
adopting this AD as proposed.

Accordingly, the FAA is issuing this AD
to address the unsafe condition on this
product. Except for minor editorial
changes, this AD is adopted as proposed
in the NPRM. None of the changes will
increase the economic burden on any
operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed BAE Systems
(Operations) Limited Inspection Service
Bulletin ISB.53-152, Revision 8, dated
February 19, 2018. This service
information describes procedures for
repetitive eddy current inspections for
cracking in the bore and along the face
of the retraction attachment boss in the
left-hand NLG sidewall, and repair or
replacement of a cracked sidewall.

The FAA also reviewed British
Aerospace Service Bulletin SB.53-152,
dated October 8, 1998, which the
Director of the Federal Register
approved for incorporation by reference
as of February 1, 2000 (64 FR 72522,
December 28, 1999).

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Costs of Compliance

The FAA estimates that this AD
affects 20 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Action Labor cost Parts cost Cost per product Cost on U.S. operators
Retained actions from AD 99— | 1 work-hour x $85 per hour = $0 | $85 per inspection cycle ........ $1,700 per inspection cycle.
25-11. $85 per inspection cycle.
New proposed actions ........... 2 work-hours x $85 per hour 0 | 170 per inspection cycle ........ 3,400 per inspection cycle.
=$170.

The FAA has received no definitive
data on which to base the cost estimates
for the on-condition actions specified in
this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA

with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA has determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of

power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
99-25-11, Amendment 39-11454 (64
FR 72522, December 28, 1999); and

m b. Adding the following new
airworthiness directive:

2023-02-10 BAE Systems (Operations)
Limited: Amendment 39-22317; Docket
No. FAA-2022-1313; Project Identifier
MCAI-2021-01418-T.

(a) Effective Date

This airworthiness directive (AD) is
effective March 17, 2023.

(b) Affected ADs

This AD replaces AD 99-25-11,
Amendment 39-11454 (64 FR 72522,
December 28, 1999) (AD 99-25-11).

(c) Applicability

This AD applies to BAE Systems
(Operations) Limited Model BAe 146—100A,
—200A, and —300A airplanes; and Model
Avro 146-RJ70A, 146-RJ85A, and 146—
RJ100A airplanes; certificated in any
category, without modification HCM20011A,
HCM20012A, HCM20013A, HCM20313A,
HCM20314A, or HMC20315A.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by a report of a
crack found on the left-hand sidewall well on
the nose landing gear (NLG), and by the
determination that additional airplanes are
subject to the identified unsafe condition. We
are issuing this AD to address cracking along
the face of the retraction attachment boss in
the NLG sidewall, which could result in
premature extension of the NLG or result in
depressurization of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Repetitive Inspections, With
New Terminating Action

This paragraph restates the requirements of
paragraph (a) of AD 99-25-11, with new
terminating action. For airplanes listed in
British Aerospace Service Bulletin SB.53—
152, dated October 8, 1998: Prior to the
accumulation of 8,000 total flight cycles, or
within 200 flight cycles after February 1,

2000 (the effective date of AD 99-25-11),
whichever occurs later, perform an eddy
current inspection to detect cracking along
the face of the retraction attachment boss in
the NLG sidewall, in accordance with British
Aerospace Service Bulletin SB.53-152, dated
October 8, 1998. Thereafter, repeat the eddy
current inspection at intervals not to exceed
2,600 flight cycles, except as provided in
paragraph (j) of this AD.

(h) Retained Repair, With Revised Repair
Approval

This paragraph restates the requirements of
paragraph (b) of AD 99-25-11, with revised
repair approval.

(1) If any crack is detected before the
effective date of this AD, during any
inspection required by paragraph (g) of this
AD, prior to further flight, repair or re-inspect
in accordance with a method approved by
either the Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate; or the Civil Aviation Authority
(or its delegated agent). For a repair method
to be approved by the Manager, International
Branch, as required by this paragraph, the
Manager’s approval letter must specifically
reference this AD.

(2) If any crack is detected on or after the
effective date of this AD during any
inspection required by paragraph (g) of this
AD: Before further flight, either repair using
a method approved by the Manager,
International Validation Branch, FAA; or the
U.K. Civil Aviation Authority (U.K. CAA); or
BAE Systems (Operations) Limited’s U.K.
CAA Design Organization Approval (DOA);
or do the replacement specified in paragraph
(i) of this AD. If approved by the DOA, the
approval must include the DOA-authorized
signature.

(i) New Requirements: Repetitive Inspections
and Corrective Actions

(1) For all airplanes: Before the
accumulation of 7,375 total flight cycles, or
within 625 flight cycles after the effective
date of this AD, or within 2,600 flight cycles
since the most recent inspection required by
paragraph (g) of this AD, whichever occurs
latest, do an eddy current inspection for
cracking in the bore and along the face of the
retraction jack attachment boss in the left-
hand NLG sidewall, in accordance with the
Accomplishment Instructions of BAE
Systems (Operations) Limited Inspection
Service Bulletin ISB.53—-152, Revision 8,
dated February 19, 2018. Before further
flight, repair or replace any cracked sidewall,
as applicable, in accordance with BAE
Systems (Operations) Limited Inspection
Service Bulletin ISB.53-152, Revision 8,
dated February 19, 2018. Repeat the
inspection thereafter at intervals not to
exceed 6,700 flight cycles, except as provided
in paragraphs (i)(1)(i) and (ii) of this AD.

(i) For airplanes on which a repair
identified for Option A, D, or E in Table 1
of BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.53-152,
Revision 8, dated February 19, 2018, has
been done: Inspect within 20,000 flight
cycles after the repair, and repeat thereafter
at intervals not to exceed 4,000 flight cycles.

(ii) For airplanes on which the replacement
with part number HC537L.0002-000, —002, or

—004 identified in Option F in Table 1 of BAE
Systems (Operations) Limited Inspection
Service Bulletin ISB.53-52, Revision 8, dated
February 19, 2018, has been done: Inspect
within 20,000 flight cycles after the repair,
and repeat thereafter at intervals not to
exceed 4,000 flight cycles.

(2) For airplanes on which re-inspection of
cracks was allowed as specified in paragraph
(h)(1) of this AD: Within 2,600 flight cycles
after the most recent inspection required by
paragraph (g) of this AD, repair or replace
any cracked sidewall, as applicable, in
accordance with BAE Systems (Operations)
Limited Inspection Service Bulletin ISB.53—
152, Revision 8, dated February 19, 2018.

(j) Terminating Action

(1) Accomplishment of the initial
inspection and applicable corrective actions
required by paragraph (i) of this AD
terminates the repetitive inspection
requirements of paragraph (g) of this AD.

(2) Accomplishment of the action
identified for Option B or C in Table 1 of
BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.53-152,
Revision 8, dated February 19, 2018,
terminates the repetitive inspection
requirements of paragraphs (g) and (i)(1) of
this AD.

(3) Accomplishment of the replacement
with part number HC537L0002-006
identified for Option F in Table 1 of BAE
Systems (Operations) Limited Inspection
Service Bulletin ISB.53—-152, Revision 8,
dated February 19, 2018, terminates the
repetitive inspection requirements of
paragraphs (g) and (i)(1) of this AD.

(k) Credit for Previous Actions

(1) This paragraph provides credit for
actions required by paragraphs (i) and (j)(2)
of this AD, if those actions were performed
before the effective date of this AD using the
service information identified in paragraphs
(k)(1)(d) and (ii) of this AD.

(i) BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.53-152,
Revision 6, dated March 5, 2014.

(ii) BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.53-152,
Revision 7, dated May 7, 2014.

(2) This paragraph provides credit for the
actions required by paragraph (j)(3) of this
AD, if those actions were performed before
the effective date of this AD using the service
information identified in paragraphs (k)(2)(i)
and (ii) of this AD, provided the sidewall
replacement for Option F was part number
HC537L0002-006.

(i) BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.53-152,
Revision 6, dated March 5, 2014.

(ii) BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.53-152,
Revision 7, dated May 7, 2014.

(1) No Reporting Requirement

Although BAE Systems (Operations)
Limited Inspection Service Bulletin ISB.53—
152, Revision 8, dated February 19, 2018,
specifies to submit certain information to the
manufacturer, this AD does not include that
requirement.
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(m) Other FAA AD Provisions

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the International Validation Branch, send
it to the attention of the person identified in
paragraph (n)(2) of this AD. Information may
be emailed to: 9-AVS-AIR-730-AMOC@
faa.gov. Before using any approved AMOG,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain instructions from a
manufacturer, the instructions must be
accomplished using a method approved by
the Manager, International Validation
Branch, FAA; or the U.K. CAA; or BAE
Systems (Operations) Limited’s U.K. CAA
DOA. If approved by the DOA, the approval
must include the DOA-authorized signature.

(n) Additional Information

(1) Refer to Civil Aviation Authority
(United Kingdom) AD G-2021-0016, dated
December 17, 2021, for related information.
This U.K. CAA AD may be found in the AD
docket at regulations.gov under Docket No.
FAA-2022-1313.

(2) For more information about this AD,
contact Todd Thompson, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
phone: (206) 231-3228; email:
Todd.Thompson@faa.gov.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (0)(5) and (6) of this AD.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on March 17, 2023.

(i) BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.53-152,
Revision 8, dated February 19, 2018.

(ii) [Reserved]

(4) The following service information was
approved for IBR on February 1, 2000 (64 FR
72522, December 28, 1999).

(i) British Aerospace Service Bulletin
SB.53-152, dated October 8, 1998.

(ii) [Reserved]

(5) For service information identified in
this AD, contact BAE Systems (Operations)
Limited, Customer Information Department,
Prestwick International Airport, Ayrshire,
KA9 2RW, Scotland, United Kingdom;
phone: +44 1292 675207; fax: +44 1292
675704; email: RApublications@

baesystems.com; website regional-
services.com.

(6) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
(206) 231-3195.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on January 24, 2023.
Christina Underwood,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-02783 Filed 2—-9-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2022-1262; Airspace
Docket No. 22-AS0-21]

RIN 2120-AA66
Establishment of Class E Airspace;
Union Springs, AL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above the surface at Franklin Field
Airport, Union Springs, AL, to
accommodate area navigation (RNAV)
global positioning system (GPS)
standard instrument approach
procedures (SIAPs) serving this airport.
DATES: Effective 0901 UTC, April 20,
2023. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at www.faa.gov/air_
traffic/publications/. For further
information, contact the Rules and
Regulations Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
Telephone: (202) 267-8783.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,

College Park, GA 30337; Telephone:
(404) 305-6364.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it establishes
airspace in Union Springs, AL, to
support IFR operations in the area.

History

The FAA published a notice of
proposed rulemaking for Docket No.
FAA-2022-1262 in the Federal Register
(87 FR 65180, October 28, 2022) to
establish Class E airspace extending
upward from 700 feet above the surface
at Franklin Field Airport, Union
Springs, AL, to accommodate RNAV
GPS standard instrument approach
procedures (SIAPs) serving this airport.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. One comment was
received supporting this action.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order JO 7400.11G, dated August 19,
2022, and effective September 15, 2022,
which is incorporated by reference in 14
CFR 71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in FAA
Order JO 7400.11.

Incorporation by Reference

Class E airspace designations are
published in Paragraph 6005 of FAA
Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 on an annual basis. This
document amends the current version of
that order, FAA Order JO 7400.11G,
dated August 19, 2022, and effective
September 15, 2022. These updates will
be published subsequently in the next
update to FAA Order JO 7400.11. FAA
Order JO 7400.11G is publicly available
as listed in the ADDRESSES section of this
document. FAA Order JO 7400.11G lists
Class A, B, C, D, and E airspace areas,
air traffic routes, and reporting points.
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The Rule

The FAA is amending 14 CFR part 71
by establishing Class E airspace
extending upward from 700 feet above
the surface within an 8.1-mile radius of
Franklin Field Airport, Union Springs,
AL, to accommodate RNAV GPS
standard instrument approach
procedures (SIAPs) serving this airport.
Controlled airspace is necessary for the
safety and management of instrument
flight rules (IFR) operations in the area.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
minimal. Since this is a routine matter
that only affects air traffic procedures
and air navigation, it is certified that
this rule, when promulgated, does not
have a significant economic impact on
a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a.

This airspace action is not expected to
cause any potentially significant
environmental impacts, and no
extraordinary circumstances exist that
warrant the preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11G,
Airspace Designations and Reporting
Points, dated August 19, 2022, and
effective September 15, 2022, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO AL E5 Union Springs, AL
[Established]
Franklin Field Airport, AL
(Lat. 32°10°03” N, long. 85°48"40” W)
That airspace extending upward from 700
feet above the surface within an 8.1-mile
radius of Franklin Field Airport.

Issued in College Park, Georgia, on
February 3, 2023.
Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 202302842 Filed 2—9-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2023-0307; Airspace
Docket No. 22—-AAL-78]

RIN 2120-AA66

Amendment of Restricted Areas R—
2204 Oliktok Point High and R—-2204
Oliktok Point Low; AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the using
agency listed for restricted areas R—2204
Oliktok Point High, AK, and R—2204
Oliktok Point Low, AK, from
“Department of Energy, Office of
Science, Washington DC” to
“Department of Energy, Arctic Energy
Office, Washington, DC.” This action
does not change any boundaries,
altitudes, times of designation, or
activities conducted within the
restricted areas.

DATES: Effective date 0901 UTC, April
20, 2023.

FOR FURTHER INFORMATION CONTACT:
Steven Roff, Rules and Regulations
Group, Office of Policy, Federal
Aviation Administration, 800

Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it updates the
using agency listed for restricted areas
R-2204 Oliktok Point High, AK, and R—
2204 Oliktok Point Low, AK.

Background

The U.S. Department of Energy (DOE)
requested that the Federal Aviation
Administration amend the descriptions
of restricted areas R—2204 Oliktok Point
High, AK, and R—2204 Oliktok Point
Low, AK, by changing the using agency
listed for each from “Department of
Energy, Office of Science, Washington,
DC” to “Department of Energy, Arctic
Energy Office, Washington, DC”. The
request is the result of the DOE re-
establishing the Arctic Energy Office
with an office in Fairbanks, AK, and
determining it to be in the best interest
of the DOE that the Arctic Energy Office
undertake the using agency
responsibilities for the R—2204 Oliktok
Point High and R—2204 Oliktok Point
Low restricted areas. Both DOE offices,
the Office of Science, Biological and
Environmental Research and the Arctic
Energy Office, support the using agency
change.

The Rule

This action amends 14 CFR part 73 by
changing the using agency name listed
for restricted areas R—2204 Oliktok Point
High and R-2204 Oliktok Point Low,
AK, from ‘“Department of Energy, Office
of Science, Washington DC” to
“Department of Energy, Arctic Energy
Office, Washington, DC”. This action is
necessary in order to reflect the current
organization tasked with using agency
responsibilities for the restricted areas.

This is an administrative change that
does not affect the boundaries,
designated altitudes, times of
designation, or activities conducted
within restricted areas R—2204 Oliktok
Point High and R—2204 Oliktok Point
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Low, AK; therefore, notice and public
procedure under 5 U.S.C. 553(b) are
unnecessary.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action of amending the using agency
information for R-2204 Oliktok Point
High and R—-2204 Oliktok Point Low,
AK, qualifies for categorical exclusion
under the National Environmental
Policy Act (42 U.S.C. 4321 et seq.) and
its implementing regulations at 40 CFR
part 1500, and in accordance with FAA
Order 1050.1F “Environmental Impacts:
Policies and Procedures,” paragraph 5—
6.5a, which categorically excludes from
further environmental impact review
rulemaking actions that designate or
modify classes of airspace areas,
airways, routes, and reporting points
(see 14 CFR part 71, Designation of
Class A, B, G, D, and E Airspace Areas;
Air Traffic Service Routes; and
Reporting Points), and paragraph 5—
6.5d, which categorically excludes from
further environmental impact review
the modification of the technical
description of special use airspace
(SUA) that does not alter the
dimensions, altitudes, or times of
designation of the airspace (such as
changes in designation of the
controlling or using agency, or
correction of typographical errors). This
airspace action is an administrative
change to the description of restricted
areas R—2204 Oliktok Point High and R—
2204 Oliktok Point Low, AK, to update
the using agency name. It does not alter
the restricted area dimensions,
designated altitudes, times of
designation, or use of the airspace.
Therefore, this airspace action is not
expected to result in any significant

environmental impacts. In accordance
with FAA Order 1050.1F, paragraph 5—
2 regarding Extraordinary
Circumstances, this action has been
reviewed for factors and circumstances
in which a normally categorically
excluded action may have a significant
environmental impact requiring further
analysis. The FAA has determined that
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment or
environmental impact study.

Lists of Subjects in 14 CFR Part 73

Airspace, Prohibited areas, Restricted
areas.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for 14 CFR
part 73 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p.389.

§73.22 [Amended]

m 2. Section 73.22 is amended as
follows:

* * * * *

R-2204 Oliktok Point High, AK [Amended]

By removing the current using agency and
adding the following in its place:

Using Agency. U.S. Department of Energy,
Arctic Energy Office, Washington, DC.

* * * * *

R-2204 Oliktok Point Low, AK [Amended]
By removing the current using agency and
adding the following in its place:
Using Agency. U.S. Department of Energy,
Arctic Energy Office, Washington, DC.

* * * * *

Issued in Washington, DC, on February 6,
2023.

Brian Konie,

Acting Manager, Airspace Rules and
Regulations.

[FR Doc. 202302822 Filed 2—9-23; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 23

Reporting, Recordkeeping, Daily
Trading Records, and Swap
Documentation Requirements for
Swap Dealers and Major Swap
Participants; Corrections

AGENCY: Commodity Futures Trading
Commission.

ACTION: Correcting amendments.

SUMMARY: The Commission is making
correcting amendments in its
regulations concerning swap
documentation, swap reporting, and
daily trading records requirements to
conform those regulations to previous
amendments of other regulations, and to
correct other minor errors. These
correcting amendments do not
substantively affect any Commission
requirements.

DATES: Effective on March 13, 2023.

FOR FURTHER INFORMATION CONTACT:
Matthew Jones, Attorney Advisor, (202)
418-6710, majones@cftc.gov, or Philip
Newsom, Attorney Advisor; pnewsom@
cftc.gov, Market Participants Division,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581.

SUPPLEMENTARY INFORMATION: In
September 2020, the Commodity
Futures Trading Commission
(Commission) adopted final rules to
revise, among other things, part 45 of its
regulations on swap data recordkeeping
and reporting requirements for swap
data repositories, derivatives clearing
organizations, swap execution facilities,
designated contract markets, swap
dealers (SDs), major swap participants
(MSPs), and swap counterparties that
are neither SDs nor MSPs.? Part 23 of
the Commission’s regulations contains
multiple cross-references to, and relies
on terms defined in, part 45 of the
Commission’s regulations. The
Commission has identified the
following errors in part 23 relating to
part 45 as well as certain other similar
errors, and is correcting them as shown
in the regulatory text in this Federal
Register document.

In accordance with the
Administrative Procedure Act, the
Commission has good cause to find that
it is unnecessary to provide the public

1 Swap Data Recordkeeping and Reporting
Requirements, 85 FR 75503 (Nov. 25, 2020) (the
2020 Final Rule”) (updating the Commission
regulations in part 45 in addition to parts 46 and
49).
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prior notice and an opportunity to
comment on these technical
amendments.2 As more fully described
below, the amendments make only
typographical and clerical changes that
are necessary to avoid confusion or
mistakes. There is no substantive
change on which the public could
comment. As the revisions to the
Commission’s regulations in this
rulemaking are only technical in nature
and will not cause any party to
undertake any new obligations, the
Commission has determined to publish
this rulemaking without prior notice
and comment. Similarly, because the
Commission is not promulgating,
changing, or deleting any regulatory
requirement, consideration of costs and
benefits and consideration of the public
interest to be protected by the antitrust
laws are not required by the Commodity
Exchange Act.3 Finally, these correcting
amendments do not implicate any
requirements under the Paperwork
Reduction Act of 1995.4

A. Correcting Cross-References

Commission regulation § 23.202
(Daily trading records) > erroneously
cross-references Commission
regulations § 45.4(a), (b), and (c). The
Commission is correcting the cross-
references to Commission regulations
§§45.5, 45.6, and 45.7, respectively.

Commission regulation § 23.205(a)
(Real-time public reporting of swap
transaction and pricing data) ®
erroneously cross-references the real-
time public “recording” requirements in
part 43 of the Commission’s regulations.
The Commission is correcting the
reference to replace the word
“recording” with the word “‘reporting.”

B. Updating the Term ““Unique
Transaction Identifier”

The Commission is replacing the term
unique swap identifier (USI) with the
term unique transaction identifier (UTI).
The Commission previously updated
part 45 to make this change,” but did not
make the necessary conforming changes
in part 23 where it is referenced.?

C. Updating the Term ‘‘Legal Entity
Identifier”

The Commission is updating and
conforming its references to a

2See 5 U.S.C. 553(b)(3)(B).

3 See 7 U.S.C. 19(b).

4 See 44 U.S.C. 3501 et seq.

517 CFR 23.202.

617 CFR 23.205(a).

7 See 2020 Final Rule at 75515 (“The Commission
is amending § 45.5 to adopt requirements for UTIs,
the globally accepted transaction identifier,
replacing USIs in existing § 45.5.”)

8 See 17 CFR 23.202(a)(2)(iii) and 17 CFR part 23,
subpart I, appendix 1, Exhibits A through D.

counterparty’s identifier to clarify that a
counterparty must provide its legal
entity identifier (LEI) or, when
applicable, an alternate identifier.9 Part
23 does not consistently use the term
LEI (in one instance using the term
unique counterparty identifier
instead),10 and does not clearly address
the full set of circumstances when a
counterparty may use an alternate
identifier in lieu of an LEI, but rather
only provides for the use of an alternate
identifier where the counterparty is a
natural person.1?

D. Updating Use of the Term “Unique
Product Identifier”

The Commission is updating and
conforming its references to a swap’s
unique product identifier (UPI) to
clarify that the swap trading record shall
include the UPI and description using
the product classification system as
prescribed in part 45, when
applicable.’2 Commission regulation
§23.202(a)(2)(vii) does not address the
possibility that a swap may not have a
UPL13

E. Updating Example of a Floating Rate

The Commission is replacing the
example floating rate in Exhibit C of
part 23, subpart I, appendix 1, to use
“Fed Funds.” Exhibit C currently uses
the outdated “USD-Libor-BBA” as an
example for the field labeled Floating
rate index name/rate period.14

List of Subjects in 17 CFR Part 23

Reporting and recordkeeping
requirements, Swaps, Trading records.

For the reasons stated in the
preamble, 17 CFR part 23 is corrected by

9The Commission previously updated part 45 to
allow a counterparty that is not eligible to receive
an LEI to use an alternate identifier. See 2020 Final
Rule at 75527.

10 See 17 CFR 23.202(a)(2)(v).

11 See 17 CFR part 23, subpart I, appendix 1,
Exhibits A through D.

12 See Swap Data Recordkeeping and Reporting
Requirements, 77 FR 2136, 2166 (Jan. 13, 2012)
(explaining that each swap must be identified by a
UPI and product classification system, when
applicable).

13 See 17 CFR 23.202(a)(2)(vii).

1417 CFR part 23, subpart I, appendix 1, Exhibit
C. The British Bankers Association no longer
administers the London Interbank Offered Rate
(LIBOR), and the ICE Benchmark Administration
Limited has decided to cease the publication of all
remaining LIBOR settings on June 30, 2023. See
Announcements on the end of LIBOR, March 5,
2021, available at: https://www.fca.org.uk/news/
press-releases/announcements-end-libor. See also
ICE Benchmark Administration Publishes Feedback
Statement for the Consultation on Its Intention to
Cease the Publication of LIBOR® Settings, March 5,
2021, available at: https://ir.theice.com/press/news-
details/2021/ICE-Benchmark-Administration-
Publishes-Feedback-Statement-for-the-
Consultation-on-Its-Intention-to-Cease-the-
Publication-of-LIBOR-Settings/default.aspx.

making the following correcting
amendments:

PART 23—SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS

m 1. The authority citation for part 23
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6b—1,
6¢, 6p, 6r, 65, 6t, 9, 9a, 12, 12a, 13b, 13c, 16a,
18, 19, 21.

Section 23.160 also issued under 7 U.S.C.

2(i); Sec. 721(b), Pub. L. 111-203, 124 Stat.
1641 (2010).

m 2.In § 23.202, revise paragraphs
(a)(2)(iii), (v), and (vii) to read as
follows:

§23.202 Daily trading records.

(a) * *x %

(2) * *x %

(iii) The unique transaction identifier,
as required by § 45.5 of this chapter, for
each swap;

* * * * *

(v) The name of the counterparty with
which each such swap was executed,
including its legal entity identifier or
alternate identifier, as required by § 45.6
of this chapter;

* * * * *

(vii) The product name of each swap,
including its unique product identifier
and description using the product
classification system, as required by
§45.7 of this chapter;

* * * * *

m 3.In § 23.205, revise paragraph (a) to
read as follows:

§23.205 Real-time public reporting.

(a) Real-time public reporting of swap
transaction and pricing data. Each swap
dealer and major swap participant shall
report all information and swap
transaction and pricing data required to
be reported in accordance with the real-
time public reporting requirements in
part 43 of this chapter.

* * * * *

m 4. In appendix 1 to subpart I of part

23:

m a. In Exhibit A:

m i. Remove the entry for “The Unique
Swap Identifier for the swap” and add
the entry “The Unique Transaction
Identifier for the swap” in its place;

m ii. Remove the entry “The Legal Entity
Identifier of the reporting counterparty”
and add the entry “The Legal Entity
Identifier or alternate identifier of the
reporting counterparty” in its place;

m iii. Remove the entry “The Legal
Entity Identifier of the non-reporting
party” and add the entry ‘““The Legal
Entity Identifier or alternate identifier of
the non-reporting party” in its place;
and


https://ir.theice.com/press/news-details/2021/ICE-Benchmark-Administration-Publishes-Feedback-Statement-for-the-Consultation-on-Its-Intention-to-Cease-the-Publication-of-LIBOR-Settings/default.aspx
https://ir.theice.com/press/news-details/2021/ICE-Benchmark-Administration-Publishes-Feedback-Statement-for-the-Consultation-on-Its-Intention-to-Cease-the-Publication-of-LIBOR-Settings/default.aspx
https://ir.theice.com/press/news-details/2021/ICE-Benchmark-Administration-Publishes-Feedback-Statement-for-the-Consultation-on-Its-Intention-to-Cease-the-Publication-of-LIBOR-Settings/default.aspx
https://ir.theice.com/press/news-details/2021/ICE-Benchmark-Administration-Publishes-Feedback-Statement-for-the-Consultation-on-Its-Intention-to-Cease-the-Publication-of-LIBOR-Settings/default.aspx
https://ir.theice.com/press/news-details/2021/ICE-Benchmark-Administration-Publishes-Feedback-Statement-for-the-Consultation-on-Its-Intention-to-Cease-the-Publication-of-LIBOR-Settings/default.aspx
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https://www.fca.org.uk/news/press-releases/announcements-end-libor
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m iv. Revise the entries for “An
indication of the counterparty
purchasing protection”, “An indication
of the counterparty selling protection”,
and “Information identifying the
reference entity”.

m b. In Exhibit B:

m i. Remove the entry for “The Unique
Swap Identifier for the swap”” and add
the entry “The Unique Transaction
Identifier for the swap” in its place;

m ii. Remove the entry ‘““The Legal Entity
Identifier of the reporting counterparty”
and add the entry “The Legal Entity
Identifier or alternate identifier of the
reporting counterparty” in its place; and
m iii. Remove the entry “The Legal
Entity Identifier of the non-reporting
party” and add the entry “The Legal
Entity Identifier or alternate identifier of
the non-reporting party” in its place.

m c. In Exhibit C:

m i. Remove the entry for “The Unique
Swap Identifier for the swap” and add
the entry “The Unique Transaction
Identifier for the swap” in its place;

m ii. Remove the entry ‘“The Legal Entity
Identifier of the reporting counterparty”
and add the entry “The Legal Entity
Identifier or alternate identifier of the
reporting counterparty” in its place;

m iii. Remove the entry “The Legal
Entity Identifier of the non-reporting
counterparty” and add the entry “The
Legal Entity Identifier or alternate
identifier of the non-reporting
counterparty” in its place; and

m iv. Revise the entry for “Floating rate
index name/rate period”.

m d. In Exhibit D:

m i. Remove the entry for “The Unique
Swap Identifier for the swap” and add

the entry “The Unique Transaction
Identifier for the swap” in its place;

m ii. Remove the entry “The Legal Entity
Identifier of the reporting counterparty”
and add the entry “The Legal Entity
Identifier or alternate identifier of the
reporting counterparty” in its place;

m iii. Remove the entry “The Legal
Entity Identifier of the non-reporting
party” and add the entry “The Legal
Entity Identifier or alternate identifier of
the non-reporting party” in its place;
and

m iv. Revise the entries for “Buyer” and
“Seller”.

The additions and revisions read as
follows:

Part 23, Subpart I, Appendix 1—
Exhibits A-D

EXHIBIT A—MINIMUM PRIMARY ECONOMIC TERMS DATA—CREDIT SWAPS AND EQUITY SWAPS

Data categories and fields for all swaps

Comment

* *

The Unique Transaction Identifier for the swap

counterparty.

* *

* * *

* *

The UTI is a unique identifier assigned to all swap transactions which

identifies the transaction (the swap and its counterparties) uniquely
throughout its duration.
The Legal Entity Identifier or alternate identifier of the reporting As provided in §45.6 of this chapter.

* * *

The Legal Entity Identifier or alternate identifier of the non-reporting As provided in §45.6 of this chapter.

party.

* *

An indication of the counterparty purchasing protection
An indication of the counterparty selling protection ...

Information identifying the reference entity

* * *

* *

Field values: LEI, or alternate identifier.
Field values: LEI, or alternate identifier.
The entity that is the subject of the protection being purchased and

sold in the swap. Field values: LEI, or alternate identifier.

* * *

* *

EXHIBIT B—MINIMUM PRIMARY ECONOMIC TERMS DATA—FOREIGN EXCHANGE TRANSACTIONS

[Other than cross-currency swaps]

Data fields for all swaps

Comment

* *

The Unique Transaction Identifier for the swap

The Legal Entity Identifier or alternate identifier

counterparty.

* *

* * *

* *

The UTI is a unique identifier assigned to all swap transactions which

identifies the transaction (the swap and its counterparties) uniquely
throughout its duration.

* * *

of the reporting As provided in §45.6 of this chapter.

The Legal Entity Identifier or alternate identifier of the non-reporting As provided in §45.6 of this chapter.

party.
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EXHIBIT C—MINIMUM PRIMARY ECONOMIC TERMS DATA—INTEREST RATE SWAPS

[Including cross-currency swaps]

Data fields for all swaps

Comment

* *

The Unique Transaction Identifier for the swap

The Legal Entity Identifier or alternate identifier

counterparty.

* *

* *

The UTI is a unique identifier assigned to all swap transactions which

identifies the transaction (the swap and its counterparties) uniquely
throughout its duration.

* *

of the reporting As provided in §45.6 of this chapter.

The Legal Entity Identifier or alternate identifier of the non-reporting As provided in §45.6 of this chapter.

counterparty.

* *

Floating rate index name/rate period ...............

* *

E.g., Fed Funds.

* *
* *
* *

EXHIBIT D—MINIMUM PRIMARY ECONOMIC TERMS DATA—OTHER COMMODITY SWAPS

Data fields for all swaps

Comment

* *

The Unique Transaction Identifier for the swap

counterparty.

* *

* *

The UTI is a unique identifier assigned to all swap transactions which

identifies the transaction (the swap and its counterparties) uniquely
throughout its duration.
The Legal Entity Identifier or alternate identifier of the reporting As provided in §45.6 of this chapter.

* *

The Legal Entity Identifier or alternate identifier of the non-reporting As provided in §45.6 of this chapter.

party.
BUYET e
SellIEN .o

* *

The counterparty purchasing the product: (E.g., the payer of the fixed

price (for a swap), or the payer of the floating price on the underlying
swap (for a put swaption), or the payer of the fixed price on the un-
derlying swap (for a call swaption). Field values: LEI, if available, or

alternate identifier.
The counterparty offering the product: (E.g., the payer of the floating

price (for a swap), the payer of the fixed price on the underlying
swap (for a put swaption), or the payer of the floating price on the
underlying swap (for a call swaption). Field values: LEIl, or alternate

identifier.

Issued in Washington, DC, on January 26,
2023, by the Commission.
Christopher Kirkpatrick,
Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix to Reporting, Recordkeeping,
Daily Trading Records, and Swap
Documentation Requirements for Swap
Dealers and Major Swap Participants;
Corrections—Commission Voting
Summary

On this matter, Chairman Behnam and
Commissioners Johnson, Goldsmith Romero,
Mersinger, and Pham voted in the

affirmative. No Commissioner voted in the
negative.

[FR Doc. 2023—-01979 Filed 2—9-23; 8:45 am]|
BILLING CODE 6351-01-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1991
[Docket Number: OSHA-2021-0011]
RIN 1218-AD38

Procedures for the Handling of
Retaliation Complaints Under the
Criminal Antitrust Anti-Retaliation Act
(CAARA)

AGENCY: Occupational Safety and Health
Administration, Labor.

ACTION: Interim final rule; request for
comments.
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SUMMARY: This document provides the
interim final text of regulations
governing the anti-retaliation
(whistleblower protection) provision of
the Criminal Antitrust Anti-Retaliation
Act (CAARA or the Act). This rule
establishes procedures and timeframes
for the handling of retaliation
complaints under CAARA, including
procedures and timeframes for
complaints to the Occupational Safety
and Health Administration (OSHA),
investigations by OSHA, appeals of
OSHA determinations to an
administrative law judge (ALJ) for a
hearing de novo, hearings by ALJs,
review of ALJ decisions by the
Administrative Review Board (ARB)
(acting on behalf of the Secretary of
Labor), and judicial review of the
Secretary’s decisions. It also sets forth
the Secretary’s interpretations of the
CAARA anti-retaliation provision on
certain matters.

DATES: This interim final rule is
effective on February 10, 2023.
Comments and additional materials
must be submitted (post-marked, sent or
received) by April 11, 2023.

ADDRESSES: Submit comments by any of
the following methods:

Electronically: You may submit
comments and attachments
electronically at: https://
www.regulations.gov, which is the
Federal eRulemaking Portal. Follow the
instructions online for submitting
comments.

Docket: To read or download
comments or other material in the
docket, go to http://
www.regulations.gov. Documents in the
docket are listed in the https://
www.regulations.gov index; however,
some information (e.g., copyrighted
material) is not publicly available to
read or download through the website.
All submissions, including copyrighted
material, are available for inspection
through the OSHA Docket Office.
Contact the OSHA Docket Office at (202)
693-2350 (TTY (877) 889-5627) for
assistance in locating docket
submissions.

Instructions: All submissions must
include the agency name and the OSHA
docket number for this Federal Register
notice (OSHA-2021-0011). OSHA will
place comments, including personal
information, in the public docket, which
may be available online. Therefore,
OSHA cautions interested parties
against submitting personal information
such as Social Security numbers and
birthdates.

Extension of comment period: Submit
requests for an extension of the
comment period on or before February

27,2023 to the Directorate of
Whistleblower Protection Programs,
Occupational Safety and Health
Administration, U.S. Department of
Labor, 200 Constitution Avenue NW,
Room N-4618, Washington, DC 20210,
or by fax to (202) 693—-2199.

FOR FURTHER INFORMATION CONTACT:
Marisa Johnson, Program Analyst,
Directorate of Whistleblower Protection
Programs, Occupational Safety and
Health Administration; telephone (202)
693—-2199 (this is not a toll-free number)
or email: OSHA.DWPP@dol.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Criminal Antitrust Anti-
Retaliation Act (CAARA or the Act),
Public Law 116-257, 134 Stat. 1147,
was enacted on December 23, 2020.
Section 2 of the Act, codified at 15
U.S.C. 7a-3 and referred to throughout
these interim final rules as CAARA,
prohibits retaliation by an employer,
defined in the statute as “‘a person, or
any officer, employee, contractor,
subcontractor, or agent of such person,’
against a “covered individual,” defined
in the statute as “an employee,
contractor, subcontractor or agent of an
employer,” in the terms and conditions
of employment in reprisal for the
individual having engaged in protected
activity. Protected activity under
CAARA includes any lawful act done by
an individual to report certain
information to the Federal Government,
the individual’s supervisor, or a person
working for the employer who has the
authority to investigate, discover, or
terminate misconduct. The information
must relate to: a violation (or conduct
the individual reasonably believes is a
violation) of section 1 or 3 of the
Sherman Act (15 U.S.C. 1 or 3), or a
violation (or conduct the individual
reasonably believes is a violation) of
another criminal law committed in
conjunction with a potential violation of
section 1 or 3 of the Sherman Act, or in
conjunction with an investigation by the
Department of Justice of a potential
violation of section 1 or 3 of the
Sherman Act. The Act also protects
individuals from retaliation for causing
to be filed, testifying in, participating in,
or otherwise assisting in a Federal
Government investigation or proceeding
relating to a violation (or conduct the
individual reasonably believes is a
violation) of section 1 or 3 of the
Sherman Act, or a violation (or conduct
the individual reasonably believes is a
violation) of another criminal law
committed in conjunction with a
potential violation of section 1 or 3 of
the Sherman Act, or in conjunction with

)

an investigation by the Department of
Justice of a potential violation of section
1 or 3 of the Sherman Acts. The Federal
Government is defined by the statute as
a Federal regulatory or law enforcement
agency, or any Member of Congress or
committee of Congress. These interim
final rules establish procedures for the
handling of retaliation complaints under
the Act.

II. Summary of Statutory Procedures

CAARA incorporates the rules,
procedures, and burdens of proof set
forth in the Wendell H. Ford Aviation
Investment and Reform Act for the 21st
Century (AIR21), 49 U.S.C. 42121(b),
with some exceptions. Under CAARA, a
person who believes that they have been
discharged or otherwise retaliated
against in violation of the Act
(complainant) may file a complaint with
the Secretary of Labor (Secretary) within
180 days of the alleged retaliation. Upon
receipt of the complaint, the Secretary
must provide written notice to the
person or persons named in the
complaint alleged to have violated the
Act (respondent) and to the
complainant’s employer (which in most
cases will be the respondent) of the
filing of the complaint, the allegations
contained in the complaint, the
substance of the evidence supporting
the complaint, and the rights afforded
the respondent throughout the
investigation. The Secretary must then
conduct an investigation, within 60
days of receipt of the complaint, after
affording the respondent an opportunity
to submit a written response and to
meet with the investigator to present
statements from witnesses.

The Act provides that the Secretary
may conduct an investigation only if the
complainant has made a prima facie
showing that the protected activity was
a contributing factor in the adverse
action alleged in the complaint and the
respondent has not demonstrated,
through clear and convincing evidence,
that it would have taken the same
adverse action in the absence of that
activity. OSHA interprets the prima
facie case requirement as allowing the
complainant to meet this burden
through the information they provide in
their complaint as supplemented by
interviews of the complainant.

After investigating a complaint, the
Secretary will issue written findings. If,
as a result of the investigation, the
Secretary finds there is reasonable cause
to believe that retaliation has occurred,
the Secretary must notify the
complainant and respondent of those
findings, and issue a preliminary order
providing all relief necessary to make
the complainant whole, including,
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where appropriate: reinstatement with
the same seniority status that the
complainant would have had but for the
retaliation; back pay, with interest; and
compensation for any special damages
sustained as a result of the retaliation,
including litigation costs, expert witness
fees, and reasonable attorney fees.

The complainant and the respondent
then have 30 days after the date of
receipt of the Secretary’s notification in
which to file objections to the findings
and/or preliminary order and request a
hearing before an Administrative Law
Judge (ALJ). The filing of objections will
not stay any reinstatement order.
However, under OSHA'’s regulations,
the filing of objections will stay any
other remedy in the preliminary order.
If a hearing before an ALJ is not
requested within 30 days, the
preliminary order becomes final and is
not subject to judicial review.

If a hearing is held, the Act requires
the hearing be conducted
“expeditiously.” The Secretary then has
120 days after the conclusion of any
hearing to issue a final order, which
may provide appropriate relief or deny
the complaint. Until the Secretary’s
final order is issued, the Secretary, the
complainant, and the respondent may
enter into a settlement agreement that
terminates the proceeding. Where the
Secretary has determined that a
violation has occurred, the Secretary
will order all relief necessary to make
the complainant whole, including,
where appropriate, reinstatement with
the same seniority status that the
complainant would have had, but for
the retaliation; back pay, with interest;
and compensation for any special
damages sustained as a result of the
retaliation, including litigation costs,
expert witness fees, and reasonable
attorney fees. The Secretary also may
award a prevailing employer reasonable
attorney fees, not exceeding $1,000, if
the Secretary finds that the complaint is
frivolous or has been brought in bad
faith. Within 60 days of the issuance of
the final order, any person adversely
affected or aggrieved by the Secretary’s
final order may file an appeal with the
United States Court of Appeals for the
circuit in which the violation allegedly
occurred or the circuit where the
complainant resided on the date of the
violation.

The Act permits the covered
individual to bring an action for de novo
review of a CAARA retaliation claim in
the appropriate United States district
court in the event that the Secretary has
not issued a final decision within 180
days after the filing of the complaint,
and there is no showing that such delay
is due to the bad faith of the

complainant. The provision provides
that the court will have jurisdiction over
the action without regard to the amount
in controversy. Finally, nothing in the
CAARA anti-retaliation provision shall
be deemed to diminish the rights,
privileges, or remedies of any covered
individual under any Federal or State
law, or under any collective bargaining
agreement.

III. Summary and Discussion of
Regulatory Provisions

The regulatory provisions in this part
have been written and organized to be
consistent with other whistleblower
regulations promulgated by OSHA to
the extent possible within the bounds of
the statutory language of the Act.
Responsibility for receiving and
investigating complaints under the Act
has been delegated to the Assistant
Secretary for Occupational Safety and
Health (Assistant Secretary) pursuant to
Secretary of Labor’s Order No. 08—-2020
(May 15, 2020), 85 FR 58393 (September
18, 2020). Hearings on determinations
by the Assistant Secretary are conducted
by the Office of Administrative Law
Judges, and appeals from decisions by
ALJs are decided by the ARB. See
Secretary of Labor’s Order 01-2020
(Feb. 21, 2020), 85 FR 13186—01 (Mar.

6, 2020) (Delegation of Authority and
Assignment of Responsibility to the
Administrative Review Board).

Subpart A—Complaints, Investigations,
Findings, and Preliminary Orders

Section 1991.100—Purpose and Scope

This section describes the purpose of
the regulations implementing the anti-
retaliation provisions of CAARA and
provides an overview of the procedures
covered by these regulations.

Section 1991.101—Definitions

This section includes definitions of
certain terms used in CAARA and this
rule.

One term defined in § 1991.101 is
“antitrust laws,” which CAARA defines
as meaning section 1 or 3 of the
Sherman Act (15 U.S.C. 1 or 3). See 15
U.S.C. 7a-3(a)(3)(A).

Another term defined in the statute is
“covered individual,” which means an
employee, contractor, subcontractor, or
agent of an employer. See 15 U.S.C. 7a—
3(a)(3)(B). Consistent with the approach
that OSHA has taken in implementing
other whistleblower protection
provisions and consistent with
applicable ARB case law, the interim
final rule includes “an individual
presently or formerly working for, an
individual applying to work for, or an
individual whose employment could be

affected by, another person” in the
definition of “covered individual.” See,
e.g., 29 CFR 1979.101 (AIR21 definition
of employee); 29 CFR 1980.101(g)
(Sarbanes-Oxley Act of 2002 (SOX)
definition of employee).

The term “employer” is defined in
CAARA as meaning a person, or any
officer, employee, contractor,
subcontractor, or agent of such person.
See 15 U.S.C. 7a-3(a)(3)(C). The term
“Federal Government” is defined in
CAARA as meaning a Federal regulatory
or law enforcement agency; or any
Member of Congress or committee of
Congress. See 15 U.S.C. 7a—3(a)(3)(D).

The term “person” is defined in
CAARA to have the same meaning as in
15 U.S.C. 12(a). Under that section, the
term includes individuals as well as
corporations and associations existing
under or authorized by the laws of
either the United States, the laws of any
of the Territories, the laws of any State,
or the laws of any foreign country. See
15 U.S.C. 7a—3(a)(3)(E) (incorporating 15
U.S.C. 12(a)).

Section 1991.102 Obligations and
Prohibited Acts

This section describes the activities
that are protected under CAARA and
the conduct that is prohibited in
response to any protected activities. The
Act prohibits an employer, defined to
include a person or any officer,
employee, contractor, subcontractor, or
agent of such person, from discharging,
demoting, suspending, threatening,
harassing or in any other manner
retaliating against a covered individual
in their terms and conditions of
employment because the covered
individual engaged in certain protected
activity relating to certain antitrust
laws—sections 1 and 3 of the Sherman
Act, 15 U.S.C. 1 and 3. The Act further
provides a rule of construction that
“[t]he term ‘violation’, with respect to
the antitrust laws, shall not be
construed to include a civil violation of
any law that is not also a criminal
violation.” 15 U.S.C. 7a—3(a)(4).

Protected activity under CAARA
includes any lawful act by a covered
individual to provide information or
cause information to be provided
regarding conduct which is of the type
that constitutes a violation of section 1
or 3 of the Sherman Act, or which the
covered individual reasonably believes
constitutes a violation of section 1 or 3
of the Sherman Act; or conduct which
the covered individual reasonably
believes to be a violation of another
criminal law which is committed, or
which the covered individual
reasonably believes to have been
committed, in conjunction with a
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potential violation of section 1 or 3 of
the Sherman Act or in conjunction with
an investigation by the Department of
Justice of a potential violation of section
1 or 3 of the Sherman Act. To be
protected, the information or assistance
must be provided to a Federal regulatory
or law enforcement agency, any Member
of Congress or committee of Congress, a
person with supervisory authority over
the covered individual, or any other
person working for the employer who
has the authority to investigate,
discover, or terminate misconduct.

The Act also protects covered
individuals from discharge or other
retaliation for any lawful act done to
cause to be filed, testify in, participate
in, or otherwise assist a Federal
Government investigation or a Federal
Government proceeding filed or about to
be filed (with any knowledge of the
employer) relating to any violation of, or
any act or omission which is of the type
that constitutes a violation of section 1
or 3 of the Sherman Act, or which the
covered individual reasonably believes
to be a violation of, section 1 or 3 of the
Sherman Act; or any violation of, or any
act or omission the covered individual
reasonably believes to be a violation of,
another criminal law committed, or
which the covered individual
reasonably believes was committed, in
conjunction with a potential violation of
section 1 or 3 of the Sherman Act or in
conjunction with an investigation by the
Department of Justice of a potential
violation of section 1 or 3 of the
Sherman Act. The type of conduct that
constitutes a violation of section 1 or 3
of the Sherman Act can include bid
rigging, price fixing, and market
allocation agreements between
competitors.

Under the Act, a covered individual
who provides information, causes
information to be provided, or engages
in other activities listed in the statute is
protected as long as the conduct at issue
is of the type that violates section 1 or
3 of the Sherman Act, or the covered
individual reasonably believes that the
conduct at issue is the type of conduct
that violates section 1 or 3 of the
Sherman Act; or the covered individual
reasonably believes that the conduct at
issue is a violation of another criminal
law committed in conjunction with a
potential violation of section 1 or 3 of
the Sherman Act or in conjunction with
an investigation by the Department of
Justice of a potential violation. To have
a reasonable belief, the individual must
subjectively believe that such conduct is
occurring and that belief must be
objectively reasonable. See, e.g.,
Rhinehimer v. U.S. Bancorp. Invs., Inc.,
787 F.3d 797, 811 (6th Cir. 2015)

(discussing the reasonable belief
standard under analogous language in
the SOX whistleblower provision, 18
U.S.C. 1514A) (citations omitted); Harp
v. Charter Commc’ns, Inc., 558 F.3d
722, 723 (7th Cir. 2009) (agreeing with
First, Fourth, Fifth, and Ninth Circuits
that determining reasonable belief under
the SOX whistleblower provision
requires analysis of the complainant’s
subjective belief and the objective
reasonableness of that belief); Sylvester
v. Parexel Int’l LLC, ARB No. 07-123,
2011 WL 2165854, at *11-12 (ARB May
25, 2011) (same). The objective
reasonableness of a complainant’s belief
is typically determined ‘“‘based on the
knowledge available to a reasonable
person in the same factual
circumstances with the same training
and experience as the aggrieved
employee.” Harp, 558 F.3d at 723
(quoting Allen v. Admin. Review Bd.,
514 F.3d 468, 477 (5th Cir. 2008)).
Moreover, the complainant need not cite
any provision of law in their
communications to the employer or
show that the conduct constituted an
actual violation of law. See, e.g.,
Sylvester, 2011 WL 2165854, at *11-12.
Pursuant to this standard, a
complainant’s whistleblower activity is
protected when it is based on a
reasonable, but mistaken, belief that a
violation of the relevant law has
occurred. See Van Asdale v. Int’l Game
Techs., 577 F.3d 989, 1001 (9th Cir.
2009); Allen, 514 F.3d at 477.

Activity will not be protected if the
covered individual is found to have
planned and initiated a violation or
attempted violation of section 1 or 3 of
the Sherman Act, planned and initiated
a violation or attempted violation of
another criminal law in conjunction
with a violation or attempted violation
of section 1 or 3 of the Sherman Act, or
planned and initiated an obstruction or
attempted obstruction of an
investigation by the Department of
Justice of a violation of section 1 or 3
of the Sherman Act.

Section 1991.103 Filing of Retaliation
Complaint

This section explains the
requirements for filing a retaliation
complaint under CAARA. To be timely,
a complaint must be filed within 180
days of when the alleged violation
occurs. Under Delaware State College v.
Ricks, 449 U.S. 250, 258 (1980), an
alleged violation occurs when the
retaliatory decision has been both made
and communicated to the complainant.
In other words, the limitations period
commences once the covered individual
is aware or reasonably should be aware
of the employer’s decision to take an

adverse action. EEOC v. United Parcel
Serv., Inc., 249 F.3d 557, 561-62 (6th
Cir. 2001). The time for filing a
complaint under CAARA may be tolled
for reasons warranted by applicable case
law. For example, OSHA may consider
the time for filing a complaint to be
tolled if a complainant mistakenly files
a complaint with an agency other than
OSHA within 180 days after an alleged
adverse action. Xanthopoulos v. U.S.
Dep’t of Labor, 991 F.3d 823, 832 (7th
Cir. 2021) (affirming ARB’s refusal to
toll the statute of limitations under SOX
and explaining the limited
circumstances in which tolling is
appropriate for a timely filing in the
wrong forum).

Complaints filed under CAARA need
not be in any particular form. They may
be either oral or in writing. If the
complainant is unable to file the
complaint in English, OSHA will accept
the complaint in any language. With the
consent of the covered individual,
complaints may be filed by any person
on the covered individual’s behalf.

Section 1991.104 Investigation

This section describes the procedures
that apply to the investigation of
CAARA complaints. Paragraph (a) of
this section outlines the procedures for
notifying the respondent, the employer
(if different from the respondent), and
the Antitrust Division of the United
States Department of Justice of the
complaint and notifying the respondent
of rights under these regulations. In
certain circumstances, OSHA may
briefly delay notification to the
respondent if requested by law
enforcement. See OSHA Whistleblower
Investigations Manual Chapter 3.1X.B,
available at https://www.osha.gov/sites/
default/files/enforcement/directives/
CPL_02-03-011.pdf. Paragraph (b)
describes the procedures for the
respondent to submit the response to
the complaint. Paragraph (c) specifies
that OSHA will request that the parties
provide each other with copies of their
submissions to OSHA during the
investigation and that, if a party does
not provide such copies, OSHA
generally will do so at a time permitting
the other party an opportunity to
respond to those submissions. Before
providing such materials, OSHA will
redact them consistent with the Privacy
Act of 1974, 5 U.S.C. 552a, and other
applicable confidentiality laws.
Paragraph (d) of this section discusses
confidentiality of information provided
during investigations.

Paragraph (e) of this section sets forth
the applicable burdens of proof. CAARA
incorporates the burdens of proof in
AIR21. Thus, in order for OSHA to
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conduct an investigation, CAARA
requires that a complainant make an
initial prima facie showing that a
protected activity was “a contributing
factor” in the adverse action alleged in
the complaint, i.e., that the protected
activity, alone or in combination with
other factors, affected in some way the
outcome of the employer’s decision. The
complainant will be considered to have
met the required burden for OSHA to
commence an investigation if the
complaint on its face, supplemented as
appropriate through interviews of the
complainant, alleges the existence of
facts and either direct or circumstantial
evidence to meet the required showing.
The complainant’s burden at this stage
may be satisfied, for example, if the
complainant shows that the adverse
action took place shortly after the
protected activity.

If the complainant does not make the
required prima facie showing, the
investigation must be discontinued and
the complaint dismissed. See Trimmer
v. U.S. Dep’t of Labor, 174 F.3d 1098,
1101 (10th Cir. 1999) (noting that the
burden-shifting framework of the Energy
Reorganization Act of 1974, as amended
(ERA), which is the same as that under
CAARA, serves a ‘“‘gatekeeping
function” intended to “stem[] frivolous
complaints”). Even in cases where the
complainant successfully makes a prima
facie showing, CAARA requires that the
investigation must be discontinued if
the employer demonstrates, by clear and
convincing evidence, that it would have
taken the same adverse action in the
absence of the protected activity. Thus,
OSHA must dismiss the complaint and
not investigate further if either: (1) the
complainant fails to make the prima
facie showing that protected activity
was a contributing factor in the alleged
adverse action; or (2) the employer
rebuts that showing by clear and
convincing evidence that it would have
taken the same adverse action absent the
protected activity.

Assuming that an investigation
proceeds beyond the gatekeeping phase,
the statute requires OSHA to determine
whether there is reasonable cause to
believe that protected activity was a
contributing factor in the alleged
adverse action. A contributing factor is
“any factor which, alone or in
connection with other factors, tends to
affect in any way the outcome of the
decision.” Wiest v. Tyco Elec. Corp., 812
F.3d 319, 330 (3d Cir. 2016) (discussing
“contributing factor standard” under
SOX); Feldman v. Law Enforcement
Assocs. Corp., 752 F.3d 339, 348 (4th
Cir. 2014) (same); Lockheed Martin
Corp. v. Admin. Review Bd., 717 F.3d
1121, 1136 (10th Cir. 2013) (same). A

conclusion that protected activity was a
contributing factor in an adverse action
can be based on direct evidence or
circumstantial evidence “such as the
temporal proximity between the
protected activity and the adverse
action, indications of pretext such as
inconsistent application of policies and
shifting explanations, antagonism or
hostility toward protected activity, the
relation between the discipline and the
protected activity, and the presence [or
absence] of intervening events that
independently justify” the adverse
action. Hess v. Union Pac. R.R. Co., 898
F.3d 852, 858 (8th Cir. 2018) (quoted
source omitted) (discussing the
contributing factor standard under the
Federal Railroad Safety Act).

If OSHA finds reasonable cause to
believe that the alleged protected
activity was a contributing factor in the
adverse action, OSHA may not order
relief if the employer demonstrates by
“clear and convincing evidence” that it
would have taken the same action in the
absence of the protected activity. See 49
U.S.C. 42121(b)(2)(B)(iv). The “clear and
convincing evidence” standard is a
higher burden of proof than a
“preponderance of the evidence”
standard. Clear and convincing
evidence is evidence indicating that the
thing to be proved is highly probable or
reasonably certain. Clarke v. Navajo
Express, ARB No. 09-114, 2011 WL
2614326, at *3 (ARB June 29, 2011).

Paragraph (f) describes the procedures
OSHA will follow prior to the issuance
of findings and a preliminary order
when OSHA has reasonable cause to
believe that a violation has occurred and
reinstatement is required. Their purpose
is to ensure compliance with the Due
Process Clause of the Fifth Amendment,
as interpreted by the Supreme Court in
Brock v. Roadway Express, Inc., 481
U.S. 252 (1987) (requiring OSHA to give
a Surface Transportation Assistance Act
respondent the opportunity to review
the substance of the evidence and
respond prior to ordering preliminary
reinstatement).

Section 1991.105 Issuance of Findings
and Preliminary Orders

This section provides that, on the
basis of information obtained in the
investigation, the Assistant Secretary
will issue, within 60 days of the filing
of a complaint, written findings
regarding whether or not there is
reasonable cause to believe that the
complaint has merit. If the findings are
that there is reasonable cause to believe
that the complaint has merit, the
Assistant Secretary will order all relief
necessary to make the complainant
whole, including reinstatement with the

same seniority status that the
complainant would have had, but for
the retaliation; back pay with interest;
and compensation for any special
damages sustained as a result of the
retaliation, including litigation costs,
expert witness fees, and reasonable
attorney fees. The findings and, where
appropriate, the preliminary order, will
also advise the parties of their right to
file objections to the findings of the
Assistant Secretary and to request a
hearing. The findings and, where
appropriate, the preliminary order, will
also advise the respondent of the right
to request an award of attorney fees not
exceeding a total of $1,000 from the ALJ,
regardless of whether the respondent
has filed objections, if the respondent
alleges that the complaint was frivolous
or brought in bad faith. If no objections
are filed within 30 days of receipt of the
findings, the findings and any
preliminary order of the Assistant
Secretary become the final decision and
order of the Secretary. If objections are
timely filed, any order of preliminary
reinstatement will take effect, but the
remaining provisions of the order will
not take effect until administrative
proceedings are completed.

The remedies provided under CAARA
aim to make the complainant whole by
restoring the complainant to the
position that the complainant would
have occupied absent the retaliation and
to counteract the chilling effect of
retaliation on protected whistleblowing
in the complainant’s workplace. The
back pay and other remedies
appropriate in each case will depend on
the individual facts of the case and the
evidence submitted, and the
complainant’s interim earnings must be
taken into account in determining the
appropriate back pay award. When there
is evidence to determine these figures,

a back pay award under CAARA might
include, for example, amounts that the
complainant would have earned in
commissions, bonuses, overtime, or
raises had the complainant not been
discharged in retaliation for engaging in
protected activity under CAARA. Lost
benefits may also be included in a back
pay award when there is evidence to
support an award for lost benefits. A
benefits award under CAARA might
include amounts that the employer
would have contributed to a 401(k)
plan, insurance plan, profit-sharing
plan, or retirement plan on the
complainant’s behalf had the
complainant not been discharged in
retaliation for engaging in protected
activity under CAARA. Other damages,
including non-pecuniary damages, such
as damages for emotional distress due to
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the retaliation, are also available under
CAARA. See, e.g., Jones v. Southpeak
Interactive Corp. of Del., 777 F.3d 658,
670—71 (4th Cir. 2015) (holding that
emotional distress damages are available
under identical remedial provision in
SOX); Halliburton, Inc. v. Admin.
Review Bd., 771 F.3d 254, 264-66 (5th
Cir. 2014) (same). Consistent with the
rules under other whistleblower statutes
enforced by the Department of Labor, in
ordering interest on back pay under
CAARA, OSHA will compute interest
due by compounding daily the Internal
Revenue Service interest rate for the
underpayment of taxes, which under 26
U.S.C. 6621(a)(2) is the Federal short-
term rate plus three percentage points,
against back pay. See, e.g., 29 CFR
1980.105(a) (SOX); 29 CFR 1982.105(a)
(Federal Railroad Safety Act (FRSA)); 29
CFR 1988.105(a) (Moving Ahead for
Progress in the 21st Century Act (MAP—
21)).

Consistent with the rules governing
other Department of Labor-enforced
whistleblower protection statutes,
where appropriate, in ordering back
pay, OSHA will require the respondent
to submit the appropriate
documentation to the Social Security
Administration (SSA) allocating the
back pay to the appropriate periods.
See, e.g., 29 CFR 1980.105(a) (SOX); 29
CFR 1982.105(a) (FRSA); 29 CFR
1988.105(a) (MAP-21)).

The statute permits OSHA to
preliminarily reinstate covered
individuals to their positions if OSHA
finds reasonable cause to believe that
they were discharged in violation of
CAARA. See 49 U.S.C. 42121(b)(2)(A).
When a violation is found, the norm is
for OSHA to order immediate
preliminary reinstatement. In
appropriate circumstances, in lieu of
preliminary reinstatement, OSHA may
order that the complainant receive the
same pay and benefits that the
complainant received prior to
termination but not actually return to
work. Such “economic reinstatement” is
akin to an order of front pay and is
sometimes employed in cases arising
under section 105(c) of the Federal Mine
Safety and Health Act of 1977, which
protects miners from retaliation. 30
U.S.C. 815(c); see, e.g., Sec’y of Labor,
MSHA v. North Fork Coal Corp., 33
FMSHRC 589, 2011 WL 1455831, at *4
(FMSHRC Mar. 25, 2011) (explaining
economic reinstatement in lieu of
temporary reinstatement in the context
of section 105(c)). Front pay has been
recognized as an appropriate remedy in
cases under the whistleblower statutes
enforced by OSHA in circumstances
where reinstatement would not be
appropriate. See, e.g., Deltek, Inc. v.

Dep’t of Labor, Admin. Rev Bd., 649
Fed. App’x. 320, 333 (4th Cir. 2016)
(affirming award of front pay in SOX
case due to “pronounced animosity
between the parties;”” explaining that
“front pay ‘is designed to place the
complainant in the identical financial
position’ that she would have occupied
had she remained employed or been
reinstated.”); Continental Airlines, Inc.
v. Admin. Review Bd., 638 Fed. App’x.
283, 289-90, 2016 WL 97461, at *4 (5th
Cir. 2016) (affirming front pay award
under AIR21, and explaining that
“front-pay is available when
reinstatement is not possible”), aff’'g
Luder v. Cont’l Airlines, Inc., ARB No.
10-026, 2012 WL 376755, at *11 (ARB
Jan. 31, 2012); see also Brown v.
Lockheed Martin Corp., AL] No. 2008—
SOX-00049, 2010 WL 2054426, at *55—
56 (AL]J Jan. 15, 2010) (noting that while
reinstatement is the “presumptive
remedy” under SOX whistleblower
provision, front pay may be awarded as
a substitute when reinstatement is
inappropriate), aff’d Lockheed Martin
Corp. v. Admin. Review Bd., 717 F.3d
1121, 1138 (10th Cir. 2013) (noting
availability of all relief necessary to
make the employee whole in SOX case
but remanding for DOL to quantify
remedies); Indiana Michigan Power Co.
v. U.S. Dept. of Labor, 278 Fed. Appx.
597, 606 (6th Cir. 2008) (affirming front
pay award under ERA). Neither an
employer nor a covered individual has
a statutory right to choose economic
reinstatement. Rather, economic
reinstatement is designed to
accommodate situations in which
evidence establishes to OSHA’s
satisfaction that immediate
reinstatement is inadvisable for some
reason, notwithstanding the employer’s
retaliatory discharge of the individual.

Subpart B—Litigation

Section 1991.106 Objections to the
Findings and the Preliminary Order and
Requests for a Hearing

Objections to the findings of the
Assistant Secretary must be in writing
and must be filed with the Chief
Administrative Law Judge, U.S.
Department of Labor, in accordance
with 29 CFR part 18, as applicable,
within 30 days of the receipt of the
findings. The date of the postmark,
facsimile transmittal, or electronic
transmittal is considered the date of the
filing; if the objection is filed in person,
by hand-delivery or other means, the
objection is filed upon receipt. The
filing of objections also is considered a
request for a hearing before an ALJ.
Although the parties are directed to
serve a copy of their objections on the

other parties of record, as well as on the
OSHA official who issued the findings
and order, the Assistant Secretary, and
the U.S. Department of Labor’s
Associate Solicitor for Fair Labor
Standards, the failure to serve copies of
the objections on the other parties of
record does not affect the ALJ’s
jurisdiction to hear and decide the
merits of the case. See Shirani v. Calvert
Cliffs Nuclear Power Plant, Inc., ARB
No. 04-101, 2005 WL 2865915, at *7
(ARB Oct. 31, 2005). OSHA and the
Associate Solicitor for Fair Labor
Standards may specify the means,
including electronic means, to serve
them with copies of objections to
OSHA'’s findings.

The timely filing of objections stays
all provisions of the preliminary order,
except for the portion requiring
reinstatement. A respondent may file a
motion to stay the Assistant Secretary’s
preliminary order of reinstatement with
the Office of Administrative Law Judges.
However, such a motion will be granted
only based on exceptional
circumstances. The Secretary believes
that a stay of the Assistant Secretary’s
preliminary order of reinstatement
under CAARA would be appropriate
only where the respondent can establish
the necessary criteria for equitable
injunctive relief, i.e., irreparable injury,
likelihood of success on the merits, a
balancing of possible harms to the
parties, and that the public interest
favors a stay. If no timely objection to
the Assistant Secretary’s findings and/or
preliminary order is filed, then the
Assistant Secretary’s findings and/or
preliminary order become the final
decision of the Secretary not subject to
judicial review.

Section 1991.107 Hearings

This section adopts the rules of
practice and procedure for
administrative hearings before the
Office of Administrative Law Judges, as
set forth in 29 CFR part 18 subpart A.
This section provides that the hearing is
to commence expeditiously, except
upon a showing of good cause or unless
otherwise agreed to by the parties.
Hearings will be conducted de novo, on
the record. As noted in this section,
formal rules of evidence will not apply,
but rules or principles designed to
assure production of the most probative
evidence will be applied. The AL] may
exclude evidence that is immaterial,
irrelevant, or unduly repetitious.

Section 1991.108 Role of Federal
Agencies

The Assistant Secretary may
participate as a party or amicus curiae
at any time in the administrative
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proceedings under CAARA. For
example, the Assistant Secretary may
exercise discretion to prosecute the case
in the administrative proceeding before
an ALJ; petition for review of a decision
of an ALJ, including a decision based on
a settlement agreement between the
complainant and the respondent,
regardless of whether the Assistant
Secretary participated before the ALJ; or
participate as amicus curiae before the
ALJ or the ARB. Although OSHA
anticipates that ordinarily the Assistant
Secretary will not participate, the
Assistant Secretary may choose to do so
in appropriate cases, such as cases
involving important or novel legal
issues, multiple employees, alleged
violations that appear egregious, or
where the interests of justice might
require participation by the Assistant
Secretary. The Department of Justice
Antitrust Division, if interested in a
proceeding, also may participate as
amicus curiae at any time in the
proceedings.

Section 1991.109 Decisions and
Orders of the Administrative Law Judge

This section sets forth the
requirements for the content of the
decisions and orders of the ALJ, and
includes the standard for finding a
violation under CAARA. Specifically,
because CAARA incorporates the
burdens of proof in AIR21, the
complainant must demonstrate (i.e.,
prove by a preponderance of the
evidence) that the protected activity was
a “contributing factor” in the adverse
action. See 49 U.S.C. 42121(b)(2)(B)(iii);
see, e.g., Allen, 514 F.3d at 475 n.1
(““The term ‘demonstrates’ [under
identical burden-shifting scheme in the
SOX whistleblower provision] means to
prove by a preponderance of the
evidence.”). If the complainant
demonstrates that the alleged protected
activity was a contributing factor in the
adverse action, then the employer must
demonstrate by “clear and convincing
evidence” that it would have taken the
same action in the absence of the
protected activity. See 49 U.S.C.
42121(b)(2)(B)(iv).

Paragraph (c) of this section further
provides that OSHA’s determination to
dismiss the complaint without an
investigation or without a complete
investigation under § 1991.104 is not
subject to review. OSHA’s
determinations on whether to proceed
with an investigation under CAARA and
whether to make investigative findings
are discretionary decisions not subject
to review by the ALJ. The AL]J hears
cases de novo and, therefore, as a
general matter, may not remand cases to
OSHA to conduct an investigation or

make further factual findings. Paragraph
(d) notes the remedies that the AL] may
order under CAARA and, as discussed
under § 1991.105 above, provides that
interest on back pay will be calculated
using the interest rate applicable to
underpayment of taxes under 26 U.S.C.
6621(a)(2) and will be compounded
daily, and that the respondent will be
required to submit appropriate
documentation to the SSA allocating
any back pay award to the appropriate
periods. Paragraph (e) requires that the
ALJ’s decision be served on all parties
to the proceeding, OSHA, and the U.S.
Department of Labor’s Associate
Solicitor for Fair Labor Standards.
OSHA and the Associate Solicitor for
Fair Labor Standards may specify the
means, including electronic means, for
service of the ALJ’s decision on them.
Paragraph (e) also provides that any ALJ
decision requiring reinstatement or
lifting an order of reinstatement by the
Assistant Secretary will be effective
immediately upon receipt of the
decision by the respondent. All other
portions of the ALJ’s order will be
effective 30 days after the date of the
decision unless a timely petition for
review has been filed with the ARB. If
a timely petition for review is not filed
with the ARB, the decision of the ALJ
becomes the final decision of the
Secretary and is not subject to judicial
review.

Section 1991.110 Decisions and
Orders of the Administrative Review
Board

Upon the issuance of the ALJ’s
decision, the parties have 30 days
within which to petition the ARB for
review of that decision. The date of the
postmark, facsimile transmittal, or
electronic transmittal is considered the
date of filing of the petition; if the
petition is filed in person, by hand
delivery, or other means, the petition is
considered filed upon receipt.

The appeal provisions in this part
provide that an appeal to the ARB is
only accepted at the discretion of the
ARB. The parties should identify in
their petitions for review the legal
conclusions or orders to which they
object, or the objections may be deemed
waived. The ARB has 30 days to decide
whether to accept the petition for
review. If the ARB does not accept the
petition, the decision of the ALJ
becomes the final decision of the
Secretary. If a timely petition for review
is filed with the ARB, any relief ordered
by the ALJ, except for that portion
ordering reinstatement, is inoperative
while the matter is pending before the
ARB. When the ARB accepts a petition
for review, the ALJ’s factual

determinations will be reviewed under
the substantial evidence standard.

This section also provides that, based
on exceptional circumstances, the ARB
may grant a motion to stay an ALJ’s
preliminary order of reinstatement
under CAARA (which otherwise would
be effective immediately) while the ARB
reviews the order. A stay of an ALJ’s
preliminary order of reinstatement
under CAARA would be appropriate
only where the respondent can establish
the necessary criteria for equitable
injunctive relief, i.e., irreparable injury,
likelihood of success on the merits, a
balancing of possible harms to the
parties, and that the public interest
favors a stay. See, e.g., Bailey v. Consol.
Rail Corp., ARB Case Nos. 13—030 13—
033, 2013 WL 1385563, at *2 (ARB Mar.
27, 2013).

If the ARB concludes that the
respondent has violated the law, it will
issue an order providing all relief
necessary to make the complainant
whole. The order will require, where
appropriate: reinstatement with the
same seniority status that the
complainant would have had, but for
the retaliation; back pay with interest;
and compensation for any special
damages sustained as a result of the
retaliation, including litigation costs,
expert witness fees, and reasonable
attorney fees. Interest on back pay will
be calculated using the interest rate
applicable to underpayment of taxes
pursuant to 26 U.S.C. 6621(a)(2) and
will be compounded daily, and the
respondent will be required to submit
appropriate documentation to the SSA
allocating any back pay award to the
appropriate periods. If the ARB
determines that the respondent has not
violated the law, an order will be issued
denying the complaint. If, upon the
request of the respondent, the ARB
determines that a complaint was
frivolous or was brought in bad faith,
the ARB may award to the respondent
a reasonable attorney fee, not exceeding
a total of $1,000.

The decision of the ARB is subject to
discretionary review by the Secretary of
Labor. See Secretary of Labor’s Order,
01-2020 (Feb. 21, 2020), 85 FR 13186,
13187 (Mar. 6, 2020).

As provided in that Secretary’s Order,
a party may petition the ARB to refer a
decision to the Secretary for further
review, after which the Secretary may
accept review, decline review, or take
no action. If no such petition is filed,
the ARB’s decision shall become the
final action of the Department 28
calendar days after the date on which
the decision was issued. If such a
petition is filed and the ARB declines to
refer the case to the Secretary, the ARB’s
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decision shall become final 28 calendar
days after the date on which the petition
for review was filed. If the ARB refers

a decision to the Secretary for further
review, and the Secretary takes no
action in response to the ARB’s referral,
or declines to accept the case for review,
the ARB’s decision shall become final
either 28 calendar days from the date of
the referral, or on the date on which the
Secretary declines review, whichever
comes first.

In the alternative, under the
Secretary’s Order, at any point during
the first 28 calendar days after the date
on which an ARB decision was issued,
the Secretary may direct the ARB to
refer the decision to the Secretary for
review. If the Secretary directs the ARB
to refer a case to the Secretary, or
notifies the parties that the case has
been accepted for review, the ARB’s
decision shall not become the final
action of the Department and shall have
no legal force or effect, unless and until
the Secretary adopts the ARB’s decision.

Under the Secretary’s Order, any final
decision made by the Secretary shall be
made solely based on the administrative
record, the petition and briefs filed with
the ARB, and any amicus briefs
permitted by the Secretary. The decision
shall be in writing and shall be
transmitted to the ARB, who will
publish the decision and transmit it to
the parties to the case. The Secretary’s
decision shall constitute final action by
the Department and shall serve as
binding precedent in all Department
proceedings involving the same issue or
issues.

Subpart C—Miscellaneous Provisions

Section 1991.111 Withdrawal of
Complaints, Findings, Objections, and
Petitions for Review; Settlement

This section provides the procedures
and time periods for withdrawal of
complaints, withdrawal of findings and/
or preliminary orders by the Assistant
Secretary, and withdrawal of objections
to findings and/or orders. It permits
complainants to withdraw their
complaints orally, and provides that, in
such circumstances, OSHA will confirm
a complainant’s desire to withdraw in
writing. It also provides for approval of
settlements at the investigative and
adjudicatory stages of the case.

Section 1991.112 Judicial Review

This section describes the statutory
provisions for judicial review of
decisions of the Secretary and requires,
in cases where judicial review is sought,
the ARB or the ALJ to submit the record
of proceedings to the appropriate court
pursuant to the rules of such court.

Section 1991.113 Judicial Enforcement

This section describes the ability of
the Secretary, the complainant, and the
respondent under CAARA to obtain
judicial enforcement of final orders,
preliminary orders of reinstatement, and
terms of settlement agreements
approved by the Department of Labor as
provided in § 1991.111(d) and (e).
CAARA provides that “[i]f a person fails
to comply with an order or preliminary
order issued by the Secretary of Labor
pursuant to the procedures set forth in
section 42121(b) of title 49, the
Secretary of Labor or the person on
whose behalf the order was issued may
bring a civil action to enforce the order
in the district court of the United States
for the judicial district in which the
violation occurred.” 15 U.S.C. 7a—
3(b)(2)(E). As explained in section
1991.106, if a timely objection to
OSHA'’s preliminary order is filed, all
provisions of the preliminary order will
be stayed, except for the portion
requiring preliminary reinstatement,
which will not be automatically stayed.
See also 49 U.S.C. 42121(b)(2)(A) (“The
filing of such objections shall not
operate to stay any reinstatement
remedy contained in the preliminary
order.”). Thus, CAARA permits both
private parties and the Secretary to seek
district court enforcement of
preliminary orders of reinstatement and
final orders of the Secretary, including
approved settlement agreements.

Section 1991.114 District Court
Jurisdiction of Retaliation Complaints

This section sets forth CAARA’s
provisions allowing a complainant to
bring an original de novo action in
district court, alleging the same
allegations contained in the complaint
filed with OSHA, if there has been no
final decision of the Secretary within
180 days after the date of the filing of
the complaint, and there is no showing
that such delay is due to the bad faith
of the complainant. See 15 U.S.C. 7a—
3(b)(1)(B). This section also reflects the
statutory provision that specifies the
burdens of proof in a district court
action. See 15 U.S.C. 7a-3(b)(2)(C)
(incorporating 49 U.S.C. 42121(b).

This section also requires that, within
seven days after filing a complaint in
district court, a complainant must
provide a file-stamped copy of the
complaint to OSHA, the ALJ, or the
ARB, depending on where the
proceeding is pending. If the ARB has
issued a decision that has not yet
become final under Secretary of Labor’s
Order 01-2020, the case is regarded as
pending before the ARB for purposes of
this section and a copy of any district

court complaint should be sent to the
ARB. A copy of the district court
complaint also must be provided to the
OSHA official who issued the findings
and/or preliminary order, the Assistant
Secretary, and the U.S. Department of
Labor’s Associate Solicitor for Fair
Labor Standards. This provision is
necessary to notify the agency that the
complainant has opted to file a
complaint in district court. This
provision is not a substitute for the
complainant’s compliance with the
requirements for service of process of
the district court complaint contained in
the Federal Rules of Civil Procedure and
the local rules of the district court
where the complaint is filed.

Finally, it should be noted that
although a complainant may file an
action in district court if the Secretary
has not issued a final decision within
180 days of the filing of the complaint
with OSHA, it is the Department of
Labor’s position that complainants may
not initiate an action in federal court
after any decision of the Department of
Labor becomes the final decision of the
Secretary, even if the date of the final
decision is more than 180 days after the
filing of the complaint. Thus, for
example, after the ARB has issued a
decision that has become final denying
a whistleblower complaint, the
complainant no longer may file an
action for de novo review in federal
district court. See Soo Line R.R., Inc. v.
Admin. Review Bd., 990 F.3d 596, 598
n.1 (8th Cir. 2021). The purpose of the
“kick-out” provision is to aid the
complainant in receiving a prompt
decision. That goal is not implicated in
a situation where the complainant
already has received a final decision
from the Secretary. In addition,
permitting the complainant to file a new
case in district court in such
circumstances could conflict with the
parties’ rights to seek judicial review of
the Secretary’s final decision in the
court of appeals. See 49 U.S.C.
42121(b)(4)(B) (providing that an order
with respect to which review could
have been obtained in the court of
appeals shall not be subject to judicial
review in any criminal or other civil
proceeding).

Section 1991.115 Special
Circumstances; Waiver of Rules

This section provides that, in
circumstances not contemplated by
these rules or for good cause, the ALJ or
the ARB may, upon application and
notice to the parties, waive any rule or
issue such orders as justice or the
administration of CAARA requires.
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IV. Paperwork Reduction Act

This rule contains a reporting
provision (filing a retaliation complaint,
section 1991.103) which was previously
reviewed as a statutory requirement of
CAARA and approved for use by the
Office of Management and Budget
(OMB), as part of the Information
Collection Request (ICR) assigned OMB
control number 1218-0236 under the
provisions of the Paperwork Reduction
Act of 1995 (PRA). See Public Law 104—
13, 109 Stat. 163 (1995). A non-material
change has been submitted to OMB to
include the regulatory citation.

V. Administrative Procedure Act

The notice and comment rulemaking
procedures of section 553 of the
Administrative Procedure Act (APA) do
not apply “to interpretative rules,
general statements of policy, or rules of
agency organization, procedure, or
practice.” 5 U.S.C. 553(b)(A). This is a
rule of agency procedure, practice, and
interpretation within the meaning of
that section, because it provides the
procedures for the handling of
retaliation complaints. Therefore,
publication in the Federal Register of a
notice of proposed rulemaking and
request for comments are not required
for this rule. Although this is a
procedural and interpretative rule not
subject to the notice and comment
procedures of the APA, OSHA is
providing persons interested in this
interim final rule 60 days to submit
comments. A final rule will be
published after OSHA receives and
reviews the public’s comments.

Furthermore, because this rule is
procedural and interpretative rather
than substantive, the normal
requirement of 5 U.S.C. 553(d) that a
rule be effective 30 days after
publication in the Federal Register is
inapplicable. OSHA also finds good
cause to provide an immediate effective
date for this interim final rule. It is in
the public interest that the rule be
effective immediately so that parties
may know what procedures are
applicable to pending cases.

VI. Executive Orders 12866 and 13563;
Unfunded Mandates Reform Act of
1995; Executive Order 13132

The Office of Information and
Regulatory Affairs has concluded that
this rule is not a “significant regulatory
action”” within the meaning of Executive
Order 12866, reaffirmed by Executive
Order 13563, because it is not likely to:
(1) have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,

productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities; (2) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.
Therefore, no economic impact analysis
under section 6(a)(3)(C) of Executive
Order 12866 has been prepared.

Also, because this rule is not
significant under Executive Order
12866, and because no notice of
proposed rulemaking has been
published, no statement is required
under section 202 of the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1532. In any event, this rulemaking is
procedural and interpretative in nature
and is thus not expected to have a
significant economic impact. Finally,
this rule does not have “federalism
implications.” The rule does not have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government/,]”” and therefore,
is not subject to Executive Order 13132
(Federalism).

VII. Regulatory Flexibility Analysis

The notice and comment rulemaking
procedures of section 553 of the APA do
not apply “to interpretative rules,
general statements of policy, or rules of
agency organization, procedure, or
practice.” 5 U.S.C. 553(b)(A). Rules that
are exempt from APA notice and
comment requirements are also exempt
from the Regulatory Flexibility Act
(RFA). See Small Business
Administration Office of Advocacy, A
Guide for Government Agencies: How to
Comply with the Regulatory Flexibility
Act, at 9; also found at https://
www.sba.gov/advocacy/guide-
government-agencies-how-comply-
regulatory-flexibility-act. This is a rule
of agency procedure, practice, and
interpretation within the meaning of 5
U.S.C. 553; and, therefore, the rule is
exempt from both the notice and
comment rulemaking procedures of the
APA and the requirements under the
RFA.

List of Subjects in 29 CFR Part 1991

Administrative practice and
procedure, Employment, Antitrust,
Whistleblower.

Authority and Signature

This document was prepared under
the direction and control of Douglas L.
Parker, Assistant Secretary of Labor for
Occupational Safety and Health.

Signed at Washington, DC, on February 6,
2023.
Douglas L. Parker,

Assistant Secretary of Labor for Occupational
Safety and Health.

m Accordingly, for the reasons set out in
the preamble, title 29, chapter XVII, of
the Code of Federal Regulations is
amended by adding part 1991 to read as
follows:

PART 1991—PROCEDURES FOR THE
HANDLING OF RETALIATION
COMPLAINTS UNDER THE CRIMINAL
ANTITRUST ANTI-RETALIATION ACT
(CAARA).

Subpart A—Complaints, Investigations,
Findings, and Preliminary Orders

Sec.

1991.100
1991.101
1991.102
1991.103

Purpose and scope.

Definitions.

Obligations and prohibited acts.

Filing of retaliation complaint.

1991.104 Investigation.

1991.105 Issuance of findings and
preliminary orders.

Subpart B—Litigation

1991.106 Objections to the findings and the
preliminary order and requests for a
hearing.

1991.107 Hearings.

1991.108 Role of Federal agencies.

1991.109 Decisions and orders of the
administrative law judge.

1991.110 Decisions and orders of the
Administrative Review Board.

Subpart C—Miscellaneous Provisions

1991.111 Withdrawal of complaints,
findings, objections, and petitions for
review; settlement.

1991.112 Judicial review.

1991.113 Judicial enforcement.

1991.114 District court jurisdiction of
retaliation complaints.

1991.115 Special circumstances; waiver of
rules.

Authority: 15 U.S.C. 7a—3; Secretary of
Labor’s Order 082020 (May 15, 2020), 85 FR
58393 (September 18, 2020); Secretary of
Labor’s Order 01-2020 (Feb. 21, 2020), 85 FR
13186-01 (Mar. 6, 2020).

Subpart A—Complaints,
Investigations, Findings, and
Preliminary Orders

§1991.100 Purpose and scope.

(a) This part sets forth procedures for,
and interpretations of section 2 of the
Criminal Antitrust Anti-Retaliation Act
(CAARA), Public Law 116-257, 134
Stat. 1147 (December 23, 2020) (codified
at 15 U.S.C. 7a-3). CAARA provides for
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protection from retaliation because the
covered individual has engaged in
protected activity pertaining to any
violation of, or any act or omission
which the covered individual
reasonably believes constitutes a
violation of, section 1 or 3 of the
Sherman Act; or any violation of, or any
act or omission the covered individual
reasonably believes to be a violation of,
another criminal law committed in
conjunction with a potential violation of
section 1 or 3 of the Sherman Act or in
conjunction with an investigation by the
Department of Justice of a potential
violation of section 1 or 3 of the
Sherman Act.

(b) This part establishes procedures
under CAARA for the expeditious
handling of retaliation complaints filed
by covered individuals, or by persons
acting on their behalf. These rules,
together with those codified at 29 CFR
part 18, set forth the procedures under
CAARA for submission of complaints,
investigations, issuance of findings and
preliminary orders, objections to
findings and orders, litigation before
administrative law judges (ALJs), post-
hearing administrative review, and
withdrawals and settlements. In
addition, these rules provide the
Secretary’s interpretations of certain
statutory provisions.

§1991.101 Definitions.

As used in this part:

Assistant Secretary means the
Assistant Secretary of Labor for
Occupational Safety and Health or the
person or persons to whom the
Assistant Secretary delegates authority
under CAARA.

Antitrust laws means section 1 or 3 of
the Sherman Act (15 U.S.C. 1 or 3).

Business days means days other than
Saturdays, Sundays, and Federal
holidays.

CAARA means the Criminal Antitrust
Anti-Retaliation Act, Public Law 116—
257, 134 Stat. 1147 (December 23, 2020)
(codified at 15 U.S.C. 7a-3).

Complainant means the covered
individual who filed a CAARA
complaint or on whose behalf a
complaint was filed.

Covered individual means an
employee, contractor, subcontractor, or
agent of an employer and includes an
individual presently or formerly
working for, an individual applying to
work for, or an individual whose
employment could be affected by,
another person.

DOJ means the Antitrust Division of
the United States Department of Justice.

Employer means a person, or any
officer, employee, contractor,
subcontractor, or agent of such person.

Federal Government means a Federal
regulatory or law enforcement agency;
or any Member of Congress or
committee of Congress.

OSHA means the Occupational Safety
and Health Administration of the
United States Department of Labor.

Person has the same meaning as in 15
U.S.C. 12(a) and includes individuals as
well as corporations and associations
existing under or authorized by the laws
of either the United States, the laws of
any of the Territories, the laws of any
State, or the laws of any foreign country.

Respondent means the person named
in the complaint who is alleged to have
violated CAARA.

Secretary means the Secretary of
Labor.

§1991.102 Obligations and prohibited
acts.

(a) No employer may discharge,
demote, suspend, threaten, harass, or in
any other manner retaliate against,
including, but not limited to,
intimidating, restraining, coercing,
blacklisting, or disciplining, a covered
individual in the terms and conditions
of employment of the covered
individual because of any lawful act
done by the covered individual to
engage in any of the activities specified
in paragraph (b)(1) and (2) of this
section.

(b) A covered individual is protected
against retaliation (as described in
paragraph (a) of this section) for any
lawful act done by the covered
individual:

(1) To provide information, or cause
information to be provided to the
Federal Government or a person with
supervisory authority over the
individual, or any other person working
for the employer who has the authority
to investigate, discover, or terminate
misconduct, regarding:

(i) Any violation of, or any act or
omission the covered individual
reasonably believes to be a violation of,
the antitrust laws; or

(ii) Any violation of, or any act or
omission the covered individual
reasonably believes to be a violation of,
another criminal law committed in
conjunction with a potential violation of
the antitrust laws or in conjunction with
an investigation by the Department of
Justice of a potential violation of the
antitrust laws; or

(2) To cause to be filed, testify in,
participate in, or otherwise assist a
Federal Government investigation or a
Federal Government proceeding filed or
about to be filed (with any knowledge
of the employer) relating to:

(i) Any violation of, or any act or
omission the covered individual

reasonably believes to be a violation of,
the antitrust laws; or

(ii) Any violation of, or any act or
omission the covered individual
reasonably believes to be a violation of,
another criminal law committed in
conjunction with a potential violation or
in conjunction with an investigation by
the Department of Justice of a potential
violation of the antitrust laws.

(3) The term violation with respect to
the antitrust laws shall not be construed
to include a civil violation of any law
that is not also a criminal violation.

(4) Paragraphs (b)(1) and (2) of this
section shall not apply to any covered
individual if the covered individual:

(i) Planned and initiated a violation or
attempted violation of the antitrust
laws;

(ii) Planned and initiated a violation
or attempted violation of another
criminal law in conjunction with a
violation or attempted violation of the
antitrust laws; or

(ii1) Planned and initiated an
obstruction or attempted obstruction of
an investigation by the Department of
Justice of a violation of the antitrust
laws.

§1991.103 Filing of retaliation complaint.

(a) Who may file. A covered
individual who believes that they have
been discharged or otherwise retaliated
against by any employer in violation of
CAARA may file, or have filed by any
person on their behalf, a complaint
alleging such retaliation.

(b) Nature of filing. No particular form
of complaint is required. A complaint
may be filed orally or in writing. Oral
complaints will be reduced to writing
by OSHA. If the complainant is unable
to file the complaint in English, OSHA
will accept the complaint in any
language.

(c) Place of filing. The complaint
should be filed with the OSHA office
responsible for enforcement activities in
the geographical area where the
complainant resides or was employed,
but may be filed with any OSHA officer
or employee. Addresses and telephone
numbers for these officials are set forth
in local directories and at the following
internet address: http://www.osha.gov.
Complaints may also be filed online at
https://www.osha.gov/whistleblower/
WBComplaint.html.

(d) Time for filing. Within 180 days
after an alleged violation of CAARA
occurs, any person who believes that
they have been retaliated against in
violation of CAARA may file, or have
filed by any person on their behalf, a
complaint alleging such retaliation. The
date of the postmark, facsimile
transmittal, electronic filing or
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transmittal, telephone call, hand-
delivery, delivery to a third-party
commercial carrier, or in-person filing at
an OSHA office will be considered the
date of filing. The time for filing a
complaint may be tolled for reasons
warranted by applicable case law. For
example, OSHA may consider the time
for filing a complaint to be tolled if a
complainant mistakenly files a
complaint with an agency other than
OSHA within 180 days after an alleged
adverse action.

§1991.104 Investigation.

(a) OSHA will notify the
respondent(s) and the complainant’s
employer (if different) of the filing of the
complaint, of the allegations contained
in the complaint, and of the substance
of the evidence supporting the
complaint. Such materials will be
redacted, if necessary, consistent with
the Privacy Act of 1974, 5 U.S.C. 552a,
and other applicable confidentiality
laws. OSHA will also notify the
respondent of its rights under
paragraphs (b) and (f) of this section and
§1991.110(e). OSHA will provide an
unredacted copy of these same materials
to the complainant (or the
complainant’s legal counsel if
complainant is represented by counsel)
and to the DOJ.

(b) Within 20 days of receipt of the
notice of the filing of the complaint
provided under paragraph (a) of this
section, the respondent may submit to
OSHA a written statement and any
affidavits or documents substantiating
its position. Within the same 20 days,
the respondent may request a meeting
with OSHA to present its position.

(c) During the investigation, OSHA
will request that each party provide the
other parties to the whistleblower
complaint with a copy of submissions to
OSHA that are pertinent to the
whistleblower complaint. Alternatively,
if a party does not provide its
submissions to OSHA to the other party,
OSHA generally will provide them to
the other party (or the party’s legal
counsel if the party is represented by
counsel) at a time permitting the other
party an opportunity to respond. Before
providing such materials to the other
party, OSHA will redact them, if
necessary, consistent with the Privacy
Act of 1974, 5 U.S.C. 5524, and other
applicable confidentiality laws. OSHA
will also provide each party with an
opportunity to respond to the other
party’s submissions.

(d) Investigations will be conducted
in a manner that protects the
confidentiality of any person who
provides information on a confidential

basis, other than the complainant, in
accordance with 29 CFR part 70.

(e)(1) A complaint will be dismissed
unless the complainant has made a
prima facie showing that a protected
activity was a contributing factor in the
adverse action alleged in the complaint.

(2) The complaint, supplemented as
appropriate by interviews of the
complainant, must allege the existence
of facts and evidence to make a prima
facie showing as follows:

(i) The individual engaged in a
protected activity;

(ii) The respondent knew or suspected
that the individual engaged in the
protected activity;

(iii) The individual suffered an
adverse action; and

(iv) The circumstances were sufficient
to raise the inference that the protected
activity was a contributing factor in the
adverse action.

(3) For purposes of determining
whether to investigate, the complainant
will be considered to have met the
required burden if the complaint on its
face, supplemented as appropriate
through interviews of the complainant,
alleges the existence of facts and either
direct or circumstantial evidence to
meet the required showing, i.e., to give
rise to an inference that the respondent
knew or suspected that the individual
engaged in protected activity and that
the protected activity was a contributing
factor in the adverse action. The burden
may be satisfied, for example, if the
complainant shows that the adverse
action took place shortly after the
protected activity. If the required
showing has not been made, the
complainant (or the complainant’s legal
counsel if complainant is represented by
counsel) will be so notified and the
investigation will not commence.

(4) Notwithstanding a finding that a
complainant has made a prima facie
showing, as required by this section,
further investigation of the complaint
will not be conducted if the respondent
demonstrates by clear and convincing
evidence that it would have taken the
same adverse action in the absence of
the complainant’s protected activity.

(5) If the respondent fails to make a
timely response or fails to satisfy its
burden set forth in the prior paragraph,
OSHA will proceed with the
investigation. The investigation will
proceed whenever it is necessary or
appropriate to confirm or verify the
information provided by the
respondent.

(f) Prior to the issuance of findings
and a preliminary order as provided for
in §1991.105, if OSHA has reasonable
cause, on the basis of information
gathered under the procedures of this

part, to believe that the respondent has
violated CAARA and that preliminary
reinstatement is warranted, OSHA will
contact the respondent (or the
respondent’s legal counsel if respondent
is represented by counsel) to give notice
of the substance of the relevant evidence
supporting the complainant’s
allegations as developed during the
course of the investigation. This
evidence includes any witness
statements, which will be redacted to
protect the identity of confidential
informants where statements were given
in confidence; if the statements cannot
be redacted without revealing the
identity of confidential informants,
summaries of their contents will be
provided. The complainant will also
receive a copy of the materials that must
be provided to the respondent under
this paragraph. Before providing such
materials, OSHA will redact them, if
necessary, consistent with the Privacy
Act of 1974, 5 U.S.C. 552a, and other
applicable confidentiality laws. The
respondent will be given the
opportunity to submit a written
response, to meet with the investigator,
to present statements from witnesses in
support of its position, and to present
legal and factual arguments. The
respondent must present this evidence
within 10 business days of OSHA’s
notification pursuant to this paragraph,
or as soon thereafter as OSHA and the
respondent can agree, if the interests of
justice so require.

§1991.105 Issuance of findings and
preliminary orders.

(a) After considering all the relevant
information collected during the
investigation, the Assistant Secretary
will issue, within 60 days of the filing
of the complaint, written findings as to
whether or not there is reasonable cause
to believe that the respondent has
retaliated against the complainant in
violation of CAARA.

(1) If the Assistant Secretary
concludes that there is reasonable cause
to believe that a violation has occurred,
the Assistant Secretary will accompany
the findings with a preliminary order
providing relief to the complainant. The
preliminary order will include all relief
necessary to make the complainant
whole including, where appropriate:
reinstatement with the same seniority
status that the complainant would have
had, but for the retaliation; back pay
with interest; and compensation for any
special damages sustained as a result of
the retaliation, including litigation
costs, expert witness fees, and
reasonable attorney fees. Interest on
back pay will be calculated using the
interest rate applicable to underpayment
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of taxes under 26 U.S.C. 6621(a)(2) and
will be compounded daily. Where
appropriate, the preliminary order will
also require the respondent to submit
appropriate documentation to the Social
Security Administration allocating any
back pay award to the appropriate
periods.

(2) If the Assistant Secretary
concludes that a violation has not
occurred, the Assistant Secretary will
notify the parties of that finding.

(b) The findings and, where
appropriate, the preliminary order will
be sent by physical or electronic means
that allow OSHA to confirm delivery to
all parties of record (or each party’s
legal counsel if the party is represented
by counsel). The findings and, where
appropriate, the preliminary order will
inform the parties of the right to object
to the findings and/or order and to
request a hearing, and of the right of the
respondent to request an award of
attorney fees not exceeding $1,000 from
the ALJ, regardless of whether the
respondent has filed objections, if the
respondent alleges that the complaint
was frivolous or brought in bad faith.
The findings and, where appropriate,
the preliminary order, also will give the
address of the Chief Administrative Law
Judge, U.S. Department of Labor, or
appropriate information regarding filing
objections electronically with the Office
of Administrative Law Judges if
electronic filing is available. The
findings also may specify the means,
including electronic means, for serving
OSHA and the Associate Solicitor for
Fair Labor Standards with documents in
the administrative litigation as required
under this part. At the same time, the
Assistant Secretary will file with the
Chief Administrative Law Judge a copy
of the original complaint and a copy of
the findings and/or order.

(c) The findings and any preliminary
order will be effective 30 days after
receipt by the respondent (or the
respondent’s legal counsel if the
respondent is represented by counsel),
or on the compliance date set forth in
the preliminary order, whichever is
later, unless an objection and/or a
request for hearing has been timely filed
as provided at § 1991.106. However, the
portion of any preliminary order
requiring reinstatement will be effective
immediately upon the respondent’s
receipt of the findings and the
preliminary order, regardless of any
objections to the findings and/or the
order.

Subpart B—Litigation

§1991.106 Objections to the findings and
the preliminary order and requests for a
hearing.

(a) Any party who desires review,
including judicial review, of the
findings and/or preliminary order, or a
respondent alleging that the complaint
was frivolous or brought in bad faith
who seeks an award of attorney fees
under CAARA, must file any objections
and/or a request for a hearing on the
record within 30 days of receipt of the
findings and preliminary order pursuant
to §1991.105. The objections and
request for hearing and/or request for
attorney fees must be in writing and
must state whether the objections are to
the findings, the preliminary order, or
both, and/or whether there should be an
award of attorney fees. The date of the
postmark, facsimile transmittal, or
electronic transmittal is considered the
date of filing; if the objection is filed in
person, by hand delivery, or other
means, the objection is filed upon
receipt. Objections must be filed with
the Chief Administrative Law Judge,
U.S. Department of Labor, in accordance
with 29 CFR part 18, and copies of the
objections must be served at the same
time on the other parties of record, the
OSHA official who issued the findings
and order, the Assistant Secretary, and
the Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor. OSHA and the Associate
Solicitor for Fair Labor Standards may
specify the means, including electronic
means, for serving them with copies of
the objections.

(b) If a timely objection is filed, all
provisions of the preliminary order will
be stayed, except for the portion
requiring preliminary reinstatement,
which will not be automatically stayed.
The portion of the preliminary order
requiring reinstatement will be effective
immediately upon the respondent’s
receipt of the findings and preliminary
order, regardless of any objections to the
order. The respondent may file a motion
with the Office of Administrative Law
Judges for a stay of the Assistant
Secretary’s preliminary order of
reinstatement, which shall be granted
only based on exceptional
circumstances. If no timely objection is
filed with respect to either the findings
or the preliminary order, the findings
and/or the preliminary order will
become the final decision of the
Secretary, not subject to judicial review.

§1991.107 Hearings.

(a) Except as provided in this part,
proceedings will be conducted in
accordance with the rules of practice

and procedure for administrative
hearings before the Office of
Administrative Law Judges, codified at
29 CFR part 18, subpart A.

(b) Upon receipt of an objection and
request for hearing, the Chief
Administrative Law Judge will promptly
assign the case to an ALJ who will
notify the parties of the day, time, and
place of hearing. The hearing is to
commence expeditiously, except upon a
showing of good cause or unless
otherwise agreed to by the parties.
Hearings will be conducted de novo on
the record. ALJs have broad discretion
to limit discovery in order to expedite
the hearing.

(c) If both the complainant and the
respondent object to the findings and/or
order, the objections will be
consolidated and a single hearing will
be conducted.

(d) Formal rules of evidence will not
apply, but rules or principles designed
to assure production of the most
probative evidence will be applied. The
ALJ may exclude evidence that is
immaterial, irrelevant, or unduly
repetitious.

§1991.108 Role of Federal agencies.

(a)(1) The complainant and the
respondent will be parties in every
proceeding and must be served with
copies of all documents in the case. At
the Assistant Secretary’s discretion, the
Assistant Secretary may participate as a
party or as amicus curiae at any time at
any stage of the proceeding. This right
to participate includes, but is not
limited to, the right to petition for
review of a decision of an ALJ,
including a decision approving or
rejecting a settlement agreement
between the complainant and the
respondent, and the right to seek
discretionary review of a decision of the
Administrative Review Board (ARB)
from the Secretary.

(2) Parties must send copies of
documents to OSHA and to the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor, only upon request of OSHA, or
when OSHA is participating in the
proceeding, or when service on OSHA
and the Associate Solicitor is otherwise
required by these rules. Except as
otherwise provided in rules of practice
and/or procedure before the OALJ or the
ARB, OSHA and the Associate Solicitor
for Fair Labor Standards may specify the
means, including electronic means, for
serving them with documents under this
section.

(b) The DQYJ, if interested in a
proceeding, may participate as amicus
curiae at any time in the proceeding, at
the DOJ’s discretion. At the request of
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the DOJ, copies of all documents in a
case must be sent to the DOJ, whether
or not it is participating in the
proceeding.

§1991.109 Decisions and orders of the
administrative law judge.

(a) The decision of the AL]J will
contain appropriate findings,
conclusions, and an order pertaining to
the remedies provided in paragraph (d)
of this section, as appropriate. A
determination that a violation has
occurred may be made only if the
complainant has demonstrated by a
preponderance of the evidence that
protected activity was a contributing
factor in the adverse action alleged in
the complaint.

(b) If the complainant has satisfied the
burden set forth in the prior paragraph,
relief may not be ordered if the
respondent demonstrates by clear and
convincing evidence that it would have
taken the same adverse action in the
absence of any protected activity.

(c) Neither OSHA'’s determination to
dismiss a complaint without completing
an investigation pursuant to
§1991.104(e) nor OSHA'’s determination
to proceed with an investigation is
subject to review by the ALJ, and a
complaint may not be remanded for the
completion of an investigation or for
additional findings on the basis that a
determination to dismiss was made in
error. Rather, if there otherwise is
jurisdiction, the ALJ will hear the case
on the merits or dispose of the matter
without a hearing if the facts and
circumstances warrant.

(d)(1) If the ALJ concludes that the
respondent has violated the law, the ALJ
will issue an order providing all relief
necessary to make the complainant
whole, including, where appropriate:
reinstatement with the same seniority
status that the complainant would have
had, but for the retaliation; back pay
with interest; and compensation for any
special damages sustained as a result of
the retaliation, including litigation
costs, expert witness fees, and
reasonable attorney fees. Interest on
back pay will be calculated using the
interest rate applicable to underpayment
of taxes under 26 U.S.C. 6621(a)(2) and
will be compounded daily. The order
will also require the respondent to
submit appropriate documentation to
the Social Security Administration
allocating any back pay award to the
appropriate periods.

(2) If the ALJ determines that the
respondent has not violated the law, an
order will be issued denying the
complaint. If, upon the request of the
respondent, the ALJ determines that a
complaint was frivolous or was brought

in bad faith, the AL] may award to the
respondent a reasonable attorney fee,
not exceeding $1,000.

(e) The decision will be served upon
all parties to the proceeding, the
Assistant Secretary, and the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor.
OSHA and the Associate Solicitor for
Fair Labor Standards may specify the
means, including electronic means, for
service of decisions on them under this
section. Any ALJ’s decision requiring
reinstatement or lifting an order of
reinstatement by the Assistant Secretary
will be effective immediately upon
receipt of the decision by the
respondent. All other portions of the
ALJ’s order will be effective 30 days
after the date of the decision unless a
timely petition for review has been filed
with the ARB. The decision of the ALJ
will become the final order of the
Secretary unless a petition for review is
timely filed with the ARB and the ARB
accepts the petition for review.

§1991.110 Decisions and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging that
the complaint was frivolous or brought
in bad faith who seeks an award of
attorney fees, must file a written
petition for review with the ARB, which
has been delegated the authority to act
for the Secretary and issue decisions
under this part subject to the Secretary’s
discretionary review. The parties should
identify in their petitions for review the
legal conclusions or orders to which
they object, or the objections may be
deemed waived. A petition must be
filed within 30 days of the date of the
decision of the ALJ. All petitions and
documents submitted to the ARB must
be filed in accordance with 29 CFR part
26. The date of the postmark, facsimile
transmittal, or electronic transmittal
will be considered to be the date of
filing; if the petition is filed in person,
by hand delivery, or other means, the
petition is considered filed upon
receipt. The petition must be served on
all parties and on the Chief
Administrative Law Judge at the time it
is filed with the ARB. The petition for
review also must be served on the
Assistant Secretary and on the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor.
OSHA and the Associate Solicitor for
Fair Labor Standards may specify the
means, including electronic means, for
service of petitions for review on them
under this section.

(b) If a timely petition for review is
filed pursuant to paragraph (a) of this

section, the decision of the ALJ will
become the final order of the Secretary
unless the ARB, within 30 days of the
filing of the petition, issues an order
notifying the parties that the case has
been accepted for review. If a case is
accepted for review, the decision of the
ALJ will be inoperative unless and until
the ARB issues an order adopting the
decision, except that any order of
reinstatement will be effective while
review is conducted by the ARB, unless
the ARB grants a motion by the
respondent to stay that order based on
exceptional circumstances. The ARB
will specify the terms under which any
briefs are to be filed. The ARB will
review the factual determinations of the
ALJ under the substantial evidence
standard. If a timely petition for review
is not filed, or the ARB denies review,
the decision of the ALJ will become the
final order of the Secretary. If a timely
petition for review is not filed, the
resulting final order is not subject to
judicial review.

(c) The decision of the ARB will be
issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 30 days after the decision
of the ALJ, unless a motion for
reconsideration has been filed with the
ALJ in the interim. In such case, the
conclusion of the hearing is the date the
motion for reconsideration is ruled
upon or 30 days after a new decision is
issued. The ARB’s decision will be
served upon all parties and the Chief
Administrative Law Judge. The decision
will also be served on the Assistant
Secretary and on the Associate Solicitor,
Division of Fair Labor Standards, U.S.
Department of Labor, even if the
Assistant Secretary is not a party. OSHA
and the Associate Solicitor for Fair
Labor Standards may specify the means,
including electronic means, for service
of ARB decisions on them under this
section.

(d) If the ARB concludes that the
respondent has violated the law, the
ARB will issue an order providing all
relief necessary to make the
complainant whole. The order will
require, where appropriate:
reinstatement with the same seniority
status that the complainant would have
had, but for the retaliation; back pay
with interest; and compensation for any
special damages sustained as a result of
the retaliation, including litigation
costs, expert witness fees, and
reasonable attorney fees. Interest on
back pay will be calculated using the
interest rate applicable to underpayment
of taxes under 26 U.S.C. 6621(a)(2) and
will be compounded daily. The order
will also require the respondent to
submit appropriate documentation to
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the Social Security Administration
allocating any back pay award to the
appropriate periods. Such order is
subject to discretionary review by the
Secretary (as provided in Secretary’s
Order 01-2020 or any successor to that
order).

(e) If the ARB determines that the
respondent has not violated the law, an
order will be issued denying the
complaint. If, upon the request of the
respondent, the ARB determines that a
complaint was frivolous or was brought
in bad faith, the ARB may award to the
respondent a reasonable attorney fee,
not exceeding $1,000. An order under
this section is subject to discretionary
review by the Secretary (as provided in
Secretary’s Order 01-2020 or any
successor to that order).

Subpart C—Miscellaneous Provisions

§1991.111 Withdrawal of complaints,
findings, objections, and petitions for
review; settlement.

(a) At any time prior to the filing of
objections to the Assistant Secretary’s
findings and/or preliminary order, a
complainant may withdraw the
complaint by notifying OSHA, orally or
in writing, of the withdrawal. OSHA
then will confirm in writing the
complainant’s desire to withdraw and
determine whether to approve the
withdrawal. OSHA will notify the
parties (or each party’s legal counsel if
the party is represented by counsel) of
the approval of any withdrawal. If the
complaint is withdrawn because of
settlement, the settlement must be
submitted for approval in accordance
with paragraph (d) of this section. A
complainant may not withdraw the
complaint after the filing of objections
to the Assistant Secretary’s findings
and/or preliminary order.

(b) The Assistant Secretary may
withdraw the findings and/or
preliminary order at any time before the
expiration of the 30-day objection
period described in § 1991.106,
provided that no objection has been
filed yet, and substitute new findings
and/or a new preliminary order. The
date of the receipt of the substituted
findings or order will begin a new 30-
day objection period.

(c) At any time before the Assistant
Secretary’s findings and/or order
become final, a party may withdraw
objections to the Assistant Secretary’s
findings and/or order by filing a written
withdrawal with the ALJ. If the case is
on review with the ARB, a party may
withdraw a petition for review of an
ALJ’s decision at any time before that
decision becomes final by filing a
written withdrawal with the ARB. The

ALJ or the ARB, as the case may be, will
determine whether to approve the
withdrawal of the objections or the
petition for review. If the ALJ approves
a request to withdraw objections to the
Assistant Secretary’s findings and/or
order, and there are no other pending
objections, the Assistant Secretary’s
findings and/or order will become the
final order of the Secretary. If the ARB
approves a request to withdraw a
petition for review of an ALJ decision,
and there are no other pending petitions
for review of that decision, the ALJ’s
decision will become the final order of
the Secretary. If objections or a petition
for review are withdrawn because of
settlement, the settlement must be
submitted for approval in accordance
with paragraph (d) of this section.

(d)(1) Investigative settlements. At any
time after the filing of a complaint, but
before the findings and/or order are
objected to or become a final order by
operation of law, the case may be settled
if OSHA, the complainant, and the
respondent agree to a settlement.
OSHA'’s approval of a settlement
reached by the respondent and the
complainant demonstrates OSHA’s
consent and achieves the consent of all
three parties.

(2) Adjudicatory settlements. At any
time after the filing of objections to the
Assistant Secretary’s findings and/or
order, the case may be settled if the
participating parties agree to a
settlement and the settlement is
approved by the ALJ if the case is before
the ALJ, or by the ARB if the ARB has
accepted the case for review. If the
Secretary has accepted the case for
discretionary review, or directed that
the case be referred for discretionary
review, the settlement must be approved
by the Secretary. A copy of the
settlement will be filed with the ALJ or
the ARB, as appropriate.

(e) Any settlement approved by
OSHA, the AL]J, the ARB or the
Secretary will constitute the final order
of the Secretary and may be enforced in
United States district court pursuant to
§1991.113.

§1991.112 Judicial review.

(a) Within 60 days after the issuance
of a final order for which judicial review
is available (including a decision issued
by the Secretary upon discretionary
review), any person adversely affected
or aggrieved by the order may file a
petition for review of the order in the
United States Court of Appeals for the
circuit in which the violation allegedly
occurred or the circuit in which the
complainant resided on the date of the
violation.

(b) A final order is not subject to
judicial review in any criminal or other
civil proceeding.

(c) If a timely petition for review is
filed, the record of the case, including
the record of proceedings before the
ALJ, will be transmitted by the ARB or
the ALJ, as the case may be, to the
appropriate court pursuant to the
Federal Rules of Appellate Procedure
and the local rules of such court.

§1991.113 Judicial enforcement.

Whenever any person has failed to
comply with a preliminary order of
reinstatement or a final order issued by
the Secretary under CAARA, including
one approving a settlement agreement,
the Secretary or the person on whose
behalf the order was issued may file a
civil action seeking enforcement of the
order in the United States district court
for the district in which the violation
was found to have occurred.

§1991.114 District court jurisdiction of
retaliation complaints.

(a) If the Secretary has not issued a
final decision within 180 days of the
filing of the complaint, and there is no
showing that there has been delay due
to the bad faith of the complainant, the
complainant may bring an action at law
or equity for de novo review in the
appropriate district court of the United
States, which will have jurisdiction over
such an action without regard to the
amount in controversy.

(b) A proceeding under paragraph (a)
of this section shall be governed by the
same legal burdens of proof specified in
§1991.109.

(c) Within seven days after filing a
complaint in federal court, a
complainant must file with OSHA, the
ALJ, or the ARB, depending on where
the proceeding is pending, a copy of the
file-stamped complaint. A copy of the
complaint also must be served on the
OSHA official who issued the findings
and/or preliminary order, the Assistant
Secretary, and the Associate Solicitor,
Division of Fair Labor Standards, U.S.
Department of Labor.

§1991.115 Special circumstances; waiver
of rules.

In special circumstances not
contemplated by the provisions of these
rules, or for good cause shown, the ALJ
or the ARB on review may, upon
application, and after three days’ notice
to all parties, waive any rule or issue
such orders that justice or the
administration of CAARA requires.

[FR Doc. 2023-02916 Filed 2—9-23; 8:45 am]
BILLING CODE 4510-26-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2023-0118]
RIN 1625-AA87

Security Zones; Corpus Christi Ship
Channel, Corpus Christi, TX

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing three temporary, 500-yard
radius, moving security zones for
certain vessels carrying Certain
Dangerous Cargoes (CDC) within the
Corpus Christi Ship Channel and La
Quinta Channel. The temporary security
zones are needed to protect the vessels,
the CDC cargo, and the surrounding
waterway from terrorist acts, sabotage,
or other subversive acts, accidents, or
other events of a similar nature. Entry of
vessels or persons into these zones is
prohibited unless specifically
authorized by the Captain of the Port
Sector Corpus Christi or a designated
representative.

DATES: This rule is effective without
actual notice from February 10, 2023
until February 13, 2023. For the
purposes of enforcement, actual notice
will be used from February 7, 2023,
until February 10, 2023.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Anthony
Garofalo, Sector Corpus Christi
Waterways Management Division, U.S.
Coast Guard; telephone 361-939-5130,
email Anthony.M.Garofalo@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Sector Corpus
Christi

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good

cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. We must establish these
security zones by February 7, 2023 to
ensure security of these vessels and lack
sufficient time to provide a reasonable
comment period and then consider
those comments before issuing the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to provide for the security of
these vessels.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Sector Corpus
Christi (COTP) has determined that
potential hazards associated with the
transit of the Motor Vessel (M/V) DOM
EXPLORER and M/V ADRIANO
KNUTSEN, when loaded, will be a
security concern within a 500-yard
radius of each vessel. This rule is
needed to provide for the safety and
security the vessels, their cargo, and
surrounding waterway from terrorist
acts, sabotage or other subversive acts,
accidents, or other events of a similar
nature while they are transiting within
Corpus Christi, TX, from February 7,
2023 through February 13, 2023.

IV. Discussion of the Rule

The Coast Guard is establishing four
500-yard radius temporary moving
security zones around M/V DOM
EXPLORER and M/V ADRIANO
KNUTSEN. The zones for the vessels
will be enforced from February 7, 2023,
through February 13, 2023. The
duration of the zones are intended to
protect the vessels and cargo and
surrounding waterway from terrorist
acts, sabotage or other subversive acts,
accidents, or other events of a similar
nature. No vessel or person will be
permitted to enter the security zones
without obtaining permission from the
COTP or a designated representative.

Entry into these security zones is
prohibited unless authorized by the
COTP or a designated representative. A
designated representative is a
commissioned, warrant, or petty officer
of the U.S. Coast Guard (USCG) assigned
to units under the operational control of
USCG Sector Corpus Christi. Persons or

vessels desiring to enter or pass through
each zone must request permission from
the COTP or a designated representative
on VHF-FM channel 16 or by telephone
at 361-939-0450. If permission is
granted, all persons and vessels shall
comply with the instructions of the
COTP or designated representative. The
COTP or a designated representative
will inform the public through
Broadcast Notices to Mariners (BNMs),
Local Notices to Mariners (LNMs),
and/or Marine Safety Information
Bulletins (MSIBs) as appropriate for the
enforcement times and dates for each
security zone.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, duration, and
location of the security zones. This rule
will impact a small designated area of
500-yards around the moving vessels in
the Corpus Christi Ship Channel and La
Quinta Channel as the vessels transit the
channel over a seven day period.
Moreover, the rule allows vessels to
seek permission to enter the zones.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the
temporary security zones may be small
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entities, for the reasons stated in section
V.A above, this rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please

contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves moving
security zones lasting for the duration of
time that the M/V DOM EXPLORER and
M/V ADRIANO KNUTSEN are within
the Corpus Christi Ship Channel and La
Quinta Channel while loaded with
cargo. It will prohibit entry within a
500-yard radius of M/V DOM
EXPLORER and M/V ADRIANO
KNUTSEN while the vessels are
transiting loaded within Corpus Christi
Ship Channel and La Quinta Channel. It
is categorically excluded from further
review under L60 in Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 70124;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2. Add § 165.T08—0118 to read as
follows:

§165.T08-0118 Security Zones; Corpus
Christi Ship Channel. Corpus Christi, TX.

(a) Location. The following area are
moving security zones: All navigable
waters encompassing a 500-yard radius
around the M/V DOM EXPLORER and
M/V ADRIANO KNUTSEN while the
vessels are in the Corpus Christi Ship
Channel and La Quinta Channel.

(b) Enforcement period. This section
will be enforced from February 7, 2023
through February 13, 2023.

(c) Regulations. (1) The general
regulations in § 165.33 of this part
apply. Entry into the zones is prohibited
unless authorized by the Captain of the
Port Sector Corpus Christi (COTP) or a
designated representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard assigned to units under the
operational control of USCG Sector
Corpus Christi.

(2) Persons or vessels desiring to enter
or pass through the zones must request
permission from the COTP Sector
Corpus Christi on VHF—FM channel 16
or by telephone at 361-939-0450.

(3) If permission is granted, all
persons and vessels shall comply with
the instructions of the COTP or
designated representative.

(d) Information broadcasts. The COTP
or a designated representative will
inform the public through Broadcast
Notices to Mariners (BNMs), Local
Notices to Mariners (LNMs), and/or
Marine Safety Information Bulletins
(MSIBs) as appropriate of the
enforcement times and dates for these
security zones.

Dated: February 6, 2023.
J.B. Gunning,

Captain, U.S. Coast Guard, Captain of the
Port Sector Corpus Christi.

[FR Doc. 2023-02806 Filed 2—9-23; 8:45 am]|
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2022-0155; FRL-10503—
02-R4]

Air Plan Approval; Tennessee;
Packaging Corporation of America
Nitrogen Oxides SIP Call Alternative
Monitoring

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is conditionally
approving revisions to the Tennessee
State Implementation Plan (SIP)
submitted by the State of Tennessee,
through the Tennessee Department of
Environment and Conservation (TDEC),
through a letter dated June 29, 2021.
This revision establishes alternative
monitoring, recordkeeping, and
reporting requirements under the
Nitrogen Oxides (NOx) SIP Call. EPA is
finalizing action to conditionally
approve these changes pursuant to the
Clean Air Act (CAA or Act).

DATES: This rule is effective March 13,
2023.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2022-0155. All documents in the docket
are listed on the regulations.gov
website. Although listed in the index,
some information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—-8960. EPA requests that,
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Steven Scofield, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radjiation Division, U.S. Environmental

Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303—8960.
The telephone number is (404) 562—
9034. Mr. Scofield can also be reached
via electronic mail at scofield.steve@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Packaging Company of America (PCA)
petitioned TDEC to adopt revised permit
conditions applicable to PCA’s Highway
57, Counce, Tennessee facility (PCA
Counce Mill) with an alternative
monitoring option for this large non-
EGU, along with corresponding revised
recordkeeping and reporting conditions.
This petition resulted in the issuance of
the permit for PCA Counce Mill
included as part of TDEC’s SIP
submittal. The changes allow PCA
Counce Mill to address the NOx SIP
Call’s requirements for enforceable
limits on ozone season NOx mass
emissions through non-Part 75
alternative monitoring and reporting
methodologies. The June 29, 2021,
source-specific SIP revision submitted
by TDEC contains the permit provisions
that TDEC modified to specifically
address the alternative monitoring
provisions allowed under the NOx SIP
Call. TDEC requests conditional
approval of those provisions into the
SIP.

Through a notice of proposed
rulemaking (NPRM) published on
December 23, 2022 (87 FR 78892), EPA
proposed to conditionally approve the
June 10, 2021, changes to Tennessee Air
Pollution Control Board operating
permit No. 078563 contained in TDEC’s
June 29, 2021 submittal. TDEC requests
that this approval be conditioned on
Tennessee’s commitment to modify the
provisions at Tennessee Air Pollution
Control Regulation (TAPCR) 1200-03—
27.12(11) to specify allowable non-Part
75 permissible alternative monitoring
and reporting methodologies for large
industrial non-EGUs subject to the NOx
SIP Call, such as the alternative
monitoring and reporting provisions in
permit No. 078563. The details of
Tennessee’s submission, as well as the
background and EPA’s rationale for
conditionally approving the changes,
are described in more detail in the
December 23, 2022, NPRM. Comments
on the December 23, 2022, NPRM were
due on or before January 23, 2023. No
comments were received on the
December 23, 2022, NPRM, adverse or
otherwise.

II. Incorporation by Reference

In this document, EPA is finalizing
regulatory text that includes

incorporation by reference. In
accordance with requirements of 1 CFR
51.5, and as discussed in Section III of
this preamble, EPA is finalizing the
incorporation by reference of Tennessee
Air Pollution Control Board operating
permit No. 078563 for PCA Counce Mill,
state effective on June 10, 2021, into the
Tennessee SIP. EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 4 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.?

II1. Final Action

EPA is taking final action to
conditionally approve Tennessee Air
Pollution Control Board operating
permit No. 078563 for PCA Counce Mill,
state effective June 10, 2021, for
incorporation into the Tennessee SIP.
These changes were submitted by
Tennessee on June 29, 2021. As
discussed in more detail in the
December 23, 2022 NPRM, these
changes to Tennessee’s SIP are
approved subject to the condition that
Tennessee meets its commitment to
submit a SIP revision modifying the
provisions of TAPCR 1200-03-27.12(11)
to specify permissible non-Part 75
alternative monitoring and reporting
methodologies, as allowed under 40
CFR 51.121(i)(1) and (4), by 12 months
from the date of this final approval. If
the State fails to submit this revision on
or before 12 months from the date of
final approval of this action, the
conditional approval will become a
disapproval pursuant to CAA section
110(k)(4).

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely
conditionally approves state law as

1See 62 FR 27968 (May 22, 1997).
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meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe

has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 11, 2023. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2) of the CAA.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Reporting and
recordkeeping requirements.

Dated: February 2, 2023.
Daniel Blackman,
Regional Administrator, Region 4.

For the reasons stated in the
preamble, EPA amends 40 CFR part 52
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart RR—Tennessee

m 2. Section 52.2219 is added to read as
follows:

§52.2219 Conditional approval.

(a) Tennessee submitted a source-
specific SIP revision to EPA on June 29,
2021, regarding the Packaging Company
of America’s Highway 57, Counce,
Tennessee facility, along with a
commitment to modify the provisions at
Tennessee Air Pollution Control
Regulation 1200-03-27.12(11) to specify
allowable non-Part 75 permissible
alternative monitoring and reporting
methodologies for large industrial non-
EGUs subject to the NOx SIP Call. EPA
conditionally approved the June 29,
2021, SIP revision in an action
published in the Federal Register on
February 10, 2023. If Tennessee fails to
meet its commitment by February 12,
2024, the conditional approval will
become a disapproval on February 12,
2024.

(b) [Reserved]

m 3.In §52.2220(d), amend the table by
adding an entry for ‘“Packaging
Corporation of America—Counce Mill”
at the end of the table to read as follows:

§52.2220 Identification of plan.
* * * * *
(d) L
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EPA-APPROVED TENNESSEE SOURCE-SPECIFIC REQUIREMENTS

State

Name of source Permit No. effective EPA daptproval Explanation
date ate
Packaging Corporation of 078563 6/10/2021 2/10/2023, [In-
America—Counce Mill

Conditional approval based on TDEC’s commitment to
modify the provisions at TAPCR 1200-03-27.12(11) to
specify allowable non-Part 75 permissible alternative
monitoring and reporting methodologies for large indus-
trial non-EGUs subject to the NOx SIP Call.

sert citation
of publica-
tion].

* * * * *

[FR Doc. 2023-02648 Filed 2—9-23; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 224

[Docket No. 230206-0036; RTID 0648—
XR124]

Endangered and Threatened Wildlife;
90-Day Finding on a Petition To List
Olympic Peninsula Steelhead as
Threatened or Endangered Under the
Endangered Species Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: 90-Day petition finding, request
for information, and initiation of status
review.

SUMMARY: We, NMFS, announce a 90-
day finding on a petition to list Olympic
Peninsula (OP) steelhead
(Oncorhynchus mykiss) as a threatened
or endangered distinct population
segment (DPS) under the Endangered
Species Act (ESA) and to designate
critical habitat concurrently with the
listing. We find that the petition
presents substantial scientific and
commercial information indicating the
listing may be warranted. We will
conduct a status review of OP steelhead
to determine whether listing is
warranted. To ensure that the status
review is comprehensive, we are
soliciting scientific and commercial
information pertaining to this species
from any interested party.

DATES: Scientific and commercial
information pertinent to the petitioned
action must be received by April 11,
2023.

ADDRESSES: You may submit data and
information relevant to our review of
the status of Olympic Peninsula
Steelhead, identified by “Olympic
Peninsula Steelhead Petition (NOAA-
NMFS-2022-0137),” by either of the
following methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov and enter
NOAA-NMFS-2022—-0137 in the Search
box. Click the “Comment Now” icon,
complete the required fields, and enter
or attach your comments.

e Mail or Hand-Delivery: Protected
Resources Division, West Coast Region,
NMFS, 7600 Sand Point Way NE,
Seattle, WA 98115. Attn: Laura Koehn.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter ‘“N/
A” in the required fields if you wish to
remain anonymous).

Electronic copies of the petition and
other materials are available from the
NMF'S website at https://
www.fisheries.noaa.gov/endangered-
species-conservation/candidate-species-
under-endangered-species-act.

FOR FURTHER INFORMATION CONTACT:
Laura Koehn, NMFS West Coast Region,
at laura.koehn@noaa.gov, (206) 300—
8127; or John Rippe, NMFS Office of
Protected Resources, at john.rippe@
noaa.gov, (301) 427-8467.

SUPPLEMENTARY INFORMATION:

Background

On August 1, 2022, the Secretary of
Commerce received a petition from The
Conservation Angler and Wild Fish
Conservancy (hereafter, the Petitioners)
to list the OP Steelhead DPS as
threatened or endangered under the
ESA. The Petitioners also request the
designation of critical habitat
concurrent with ESA listing. Copies of
the petition are available as described
above (see ADDRESSES, above).

ESA Statutory, Regulatory, and Policy
Provisions, and Evaluation Framework

Section 4(b)(3)(A) of the ESA of 1973,
as amended (16 U.S.C. 1531 et seq.),
requires, to the maximum extent
practicable, that within 90 days of
receipt of a petition to list a species as
threatened or endangered, the Secretary

of Commerce shall make a finding on
whether that petition presents
substantial scientific or commercial
information indicating that the
petitioned action may be warranted, and
to promptly publish such finding in the
Federal Register (16 U.S.C.
1533(b)(3)(A)). If NMFS finds that
substantial scientific or commercial
information in a petition indicates the
petitioned action may be warranted (a
“positive 90-day finding”), we are
required to promptly commence a
review of the status of the species
concerned, during which we will
conduct a comprehensive review of the
best available scientific and commercial
information. In such cases, we conclude
the review with a finding as to whether,
in fact, the petitioned action is
warranted, within 12 months of receipt
of the petition. Because the finding at
the 12-month stage is based on a more
thorough review of the best available
information, as compared to the narrow
scope of review at the 90-day stage, a
“positive 90" finding does not prejudge
the outcome of the status review.

Under the ESA, a listing
determination may address a species,
which is defined to also include
subspecies and, for any vertebrate
species, any distinct population
segment (DPS) that interbreeds when
mature (16 U.S.C. 1532(16)). In 1991,
NMFS issued the Policy on Applying
the Definition of Species Under the
Endangered Species Act to Pacific
Salmon (ESU Policy; 56 FR 58612,
November 20, 1991). Under this policy,
Pacific salmon populations are
considered a DPS, and hence a
“species” under the ESA, if it represents
an “‘evolutionarily significant unit”
(ESU) of the biological species. The two
criteria for delineating an ESU are: (1)

It is substantially reproductively
isolated from other conspecific
populations, and (2) it represents an
important component in the
evolutionary legacy of the species. On
February 7, 1996, NMFS and the U.S.
Fish and Wildlife Service (USFWS)
adopted a joint policy for recognizing
DPSs under the ESA (DPS Policy; 61 FR
4722). The DPS Policy adopted criteria
similar to those in the ESU Policy for
determining when a group of vertebrates
constitutes a DPS: the group must be
discrete from other populations; and it
must be significant to its taxon. A group
of organisms is discrete if it is
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“markedly separated from other
populations of the same taxon as a
consequence of physical, physiological,
ecological, and behavioral factors.”
Significance is measured with respect to
the taxon (species or subspecies).

NMFS used the ESU Policy to define
the OP steelhead ESU in 1996 (61 FR
41541, August 9, 1996). In 2006, NMFS
changed its previous practice of
applying the ESU Policy to delineate
species of O. mykiss, however, and
instead applied the joint DPS Policy (71
FR 834, January 5, 2006). NMFS
determined that the use of the ESU
Policy—originally intended for Pacific
salmon—should not continue to be
extended to O. mykiss, a type of
salmonid with characteristics not
typically exhibited by Pacific salmon.

A species, subspecies, or DPS is
“endangered” if it is in danger of
extinction throughout all or a significant
portion of its range, and “‘threatened” if
it is likely to become endangered within
the foreseeable future throughout all or
a significant portion of its range (ESA
sections 3(6) and 3(20), respectively, 16
U.S.C. 1532(6) and (20)). Pursuant to the
ESA and our implementing regulations,
we determine whether species are
threatened or endangered based on any
one or a combination of the following
five ESA section 4(a)(1) factors: (1) the
present or threatened destruction,
modification, or curtailment of the
species’ habitat or range; (2)
overutilization for commercial,
recreational, scientific, or educational
purposes; (3) disease or predation; (4)
the inadequacy of existing regulatory
mechanisms to address identified
threats; (5) or any other natural or
manmade factors affecting the species’
continued existence (16 U.S.C.
1533(a)(1), 50 CFR 424.11(c)).

ESA-implementing regulations issued
jointly by NMFS and USFWS (50 CFR
424.14(h)(1)(1)) define ‘“‘substantial
scientific or commercial information” in
the context of reviewing a petition to
list, delist, or reclassify a species as
“credible scientific or commercial
information in support of the petition’s
claims such that a reasonable person
conducting an impartial scientific
review would conclude that the action
proposed in the petition may be
warranted.” Conclusions drawn in the
petition without the support of credible
scientific or commercial information
will not be considered ““substantial
information.” In reaching the initial (90-
day) finding on the petition, we
consider the information described in
50 CFR 424.14(c), (d), and (g) (if
applicable).

Our determination as to whether the
petition provides substantial scientific

or commercial information indicating
that the petitioned action may be
warranted will depend in part on the
degree to which the petition includes
the following types of information: (1)
Information on current population
status and trends and estimates of
current population sizes and
distributions, both in captivity and the
wild, if available; (2) identification of
the factors under section 4(a)(1) of the
ESA that may affect the species and
where these factors are acting upon the
species; (3) whether and to what extent
any or all of the factors alone or in
combination identified in section 4(a)(1)
of the ESA may cause the species to be
an endangered species or threatened
species (i.e., the species is currently in
danger of extinction or is likely to
become so within the foreseeable
future), and, if so, how high in
magnitude and how imminent the
threats to the species and its habitat are;
(4) information on adequacy of
regulatory protections and effectiveness
of conservation activities by states as
well as other parties, that have been
initiated or that are ongoing, that may
protect the species or its habitat; and (5)
a complete, balanced representation of
the relevant facts, including information
that may contradict claims in the
petition. See 50 CFR 424.14(d).

If the petitioner provides
supplemental information before the
initial finding is made and states that it
is part of the petition, the new
information, along with the previously
submitted information, is treated as a
new petition that supersedes the
original petition, and the statutory
timeframes will begin when such
supplemental information is received.
See 50 CFR 424.14(g).

We may also consider information
readily available at the time the
determination is made. We are not
required to consider any supporting
materials cited by the petitioner if the
petitioner does not provide electronic or
hard copies, to the extent permitted by
U.S. copyright law, or appropriate
excerpts or quotations from those
materials (e.g., publications, maps,
reports, letters from authorities). See 50
CFR 424.14(c)(6), 424.14(h)(1)(i).

The substantial scientific or
commercial information standard must
be applied in light of any prior reviews
or findings we have made on the listing
status of the species that is the subject
of the petition. Where we have already
conducted a finding on, or review of,
the listing status of that species
(whether in response to a petition or on
our own initiative), we will evaluate any
petition received thereafter seeking to
list, delist, or reclassify that species to

determine whether a reasonable person
conducting an impartial scientific
review would conclude that the action
proposed in the petition may be
warranted despite the previous review
or finding. Where the prior review
resulted in a final agency action—such
as a final listing determination, 90-day
not-substantial finding, or 12-month
not-warranted finding—a petition will
generally not be considered to present
substantial scientific and commercial
information indicating that the action
may be warranted unless the petition
provides new information or analyses
not previously considered. See 50 CFR
424.14(h)(1)(iii).

At the 90-day finding stage, we do not
conduct additional research, and we do
not solicit information from parties
outside the agency to help us in
evaluating the petition. We accept the
petitioners’ sources and
characterizations of the information
presented if they appear to be based on
accepted scientific principles, unless we
have specific information in our files
that indicates the petition’s information
is incorrect, unreliable, obsolete, or
otherwise irrelevant to the requested
action. Information that is susceptible to
more than one interpretation, or that is
contradicted by other available
information, will not be dismissed at the
90-day finding stage, so long as it is
reliable and a reasonable person
conducting an impartial scientific
review would conclude it supports the
petitioners’ assertions. In other words,
conclusive information indicating that
the species may meet the ESA’s
requirements for listing is not required
to make a positive 90-day finding. We
will not conclude that a lack of specific
information alone necessitates a
negative 90-day finding if a reasonable
person conducting an impartial
scientific review would conclude that
the unknown information itself suggests
the species may be at risk of extinction
presently or within the foreseeable
future.

To make a 90-day finding on a
petition to list a species, we evaluate
whether the petition presents
substantial scientific or commercial
information indicating the subject
species may be either threatened or
endangered, as defined by the ESA.
First, we evaluate whether the
information presented in the petition, in
light of the information readily available
in our files, indicates that the petitioned
entity constitutes a “species” eligible for
listing under the ESA. Next, we evaluate
whether the information indicates that
the species faces an extinction risk such
that listing, delisting, or reclassification
may be warranted; this may be indicated
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in information expressly discussing the
species’ status and trends, or in
information describing impacts and
threats to the species. We evaluate any
information on specific demographic
factors pertinent to evaluating
extinction risk for the species (e.g.,
population abundance and trends,
productivity, spatial structure, age
structure, sex ratio, diversity, current
and historical range, habitat integrity or
fragmentation), and the potential
contribution of identified demographic
risks to extinction risk for the species.
We then evaluate the potential links
between these demographic risks and
the causative impacts and threats
identified in section 4(a)(1) of the ESA.

Information presented on impacts or
threats should be specific to the species
and should reasonably suggest that one
or more of these factors may be
operative threats that act or have acted
on the species to the point that it may
warrant protection under the ESA.
Broad statements about generalized
threats to the species, or identification
of factors that could negatively impact
a species, alone, do not constitute
substantial information indicating that
listing may be warranted. We look for
information indicating that not only is
the particular species exposed to a
factor, but that the species may be
responding in a negative fashion; then
we assess the potential significance of
that negative response.

Many petitions identify risk
classifications made by
nongovernmental organizations, such as
the International Union for
Conservation of Nature (IUCN), the
American Fisheries Society, or
NatureServe, as evidence of extinction
risk for a species. Risk classifications by
such organizations or made under other
Federal or state statutes may be
informative, but such classification
alone will not provide sufficient basis
for a positive 90-day finding under the
ESA. For example, as explained by
NatureServe, their assessments of a
species’ conservation status do “‘not
constitute a recommendation by
NatureServe for listing under the U.S.
Endangered Species Act” because
NatureServe assessments “have
different criteria, evidence
requirements, purposes and taxonomic
coverage than government lists of
endangered and threatened species, and
therefore these two types of lists should
not be expected to coincide” (https://
explorer.natureserve.org/
AboutTheData/DataTypes/
ConservationStatusCategories).
Additionally, species classifications
under IUCN and the ESA are not
equivalent; data standards, criteria used

to evaluate species, and treatment of
uncertainty are also not necessarily the
same. Thus, when a petition cites such
classifications, we will evaluate the
source of information that the
classification is based upon in light of
the standards on extinction risk and
impacts or threats discussed above.

Distribution, Habitat, and Life History
of West Coast O. mykiss

Steelhead is the name commonly
applied to the anadromous form of the
biological species O. mykiss. The
present distribution of steelhead
extends from Kamchatka in Asia, east to
Alaska, and down to the U.S. Mexico
border (Busby et al., 1996; 67 FR 21586,
May 1, 2002). O. mykiss exhibit perhaps
the most complex suite of life history
traits of any species of Pacific salmonid.
They can be anadromous (““steelhead”),
or freshwater residents (“rainbow or
redband trout”’), and under some
circumstances yield offspring of the
opposite life-history form. Those that
are anadromous can spend up to 7 years
in freshwater prior to smoltification (the
physiological and behavioral changes
required for the transition to salt water),
and then spend up to 3 years in salt
water prior to first spawning. O. mykiss
is also iteroparous (meaning individuals
may spawn more than once), whereas
the Pacific salmon species are
principally semelparous (meaning
individuals generally spawn once and
die). Within the range of West Coast
steelhead, spawning migrations occur
throughout the year, with seasonal
peaks of activity. In a given river basin
there may be one or more peaks in
migration activity; since these “runs”
are usually named for the season in
which the peak occurs, some rivers may
have runs known as winter, spring,
summer, or fall steelhead.

Steelhead can be divided into two
basic reproductive ecotypes, based on
the state of sexual maturity at the time
of river entry and duration of spawning
migration (Burgner et al., 1992). The
summer or ‘“‘stream-maturing” type
enters fresh water in a sexually
immature condition between May and
October, and requires several months to
mature and spawn. The winter or
“ocean-maturing” type enters fresh
water between November and April
with well-developed gonads and
spawns shortly thereafter. In basins with
both summer and winter steelhead runs,
the summer run generally occurs where
habitat is not fully utilized by the winter
run, or where a temporal hydrologic
barrier separates them, such as a
waterfall. Summer steelhead usually
spawn farther upstream than winter

steelhead (Withler, 1966; Roelofs, 1983;
Behnke, 1992; Myers et al., 2015).

Olympic Peninsula Steelhead and
Previous ESA Status Review

In 1996, NMFS completed a
comprehensive status review of coastal
and inland steelhead populations in
Washington, Oregon, Idaho, and
California (Busby et al., 1996). As part
of this review, NMFS identified an OP
steelhead ESU which ““occupies river
basins of the Olympic Peninsula,
Washington, west of the Elwha River
and south to, but not including, the
rivers that flow into Grays Harbor on the
Washington coast.” The OP steelhead
ESU is primarily made up of winter-run
steelhead but includes several summer-
run steelhead populations as well
(Busby et al., 1996). NMFS also
generally included the resident O.
mykiss in the ESUs described because of
the opportunity for resident to
interbreed with anadromous life history
forms.

NMEFS concluded that the OP
steelhead ESU was not in danger of
extinction or likely to become
endangered in the foreseeable future
(Busby et al., 1996). However, NMFS
was concerned about the overall health
of the ESU and specific populations.
Although the majority of abundance
trends for winter-run OP steelhead were
upward at the time, including for three
of the four largest populations, several
other populations had downward trends
and for three populations this decline
was statistically significant. No data
were available for adult summer-run OP
steelhead trends. NMFS also noted
concerns that hatchery fish were
widespread, and interbreeding between
natural and hatchery fish could reduce
the genetic diversity of natural-origin
OP steelhead. The estimated proportion
of hatchery stocks on natural spawning
grounds ranged from 16 to 44 percent,
but this proportion was lowest for the
two rivers with the largest production of
natural-origin steelhead (Queets and
Quillayute). Finally, NMFS noted that
there was a great deal of uncertainty
about the overall health of the ESU
because there was little information
known about summer steelhead stocks
in the Olympic Peninsula and the
amount of interaction between hatchery
and natural stocks. Informed by the
status review (Busby et al., 1996), NMFS
concluded that the OP steelhead ESU
did not warrant listing under the ESA
(61 FR 41541, August 9, 1996).

A court ruling in 2001 (Alsea Valley
Alliance v. Evans, 161 F. Supp. 2d 1154
(D. Or. 2001)) determined that listing
only a subset of a species or ESU/DPS,
such as the anadromous portion of O.
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mykiss, was not allowed under the ESA.
Because of this court ruling, NMFS
conducted updated status reviews for
ESA-listed West Coast steelhead ESUs
that took into account those non-
anadromous populations below dams
and other major migration barriers that
were considered to be part of the
steelhead ESUs (Good et al., 2005).
Subsequently, NMFS used the joint
USFWS-NMFS DPS Policy to delineate
steelhead-only DPSs rather than ESUs
that included both steelhead and the
related non-anadromous forms (71 FR
833, January 5, 2006). OP steelhead
were not addressed in the 2005 status
review (Good et al., 2005) or subsequent
listings (71 FR 833, January 5, 2006).

Analysis of Petition and Information
Readily Available in NMFS Files

The Petitioners request that NMFS list
OP steelhead as a DPS and present
information about the life history of the
anadromous form of O. mykiss. We
interpret the Petitioner’s request as
asking that NMFS list the anadromous
form of O. mykiss within the Olympic
Peninsula region as a DPS. The petition
refers to information from the NMFS
1996 status review indicating that OP
steelhead are substantially isolated from
steelhead in other regions of western
Washington, and are characterized by
different habitat, climate, and
zoogeography relative to adjacent
steelhead populations. Based on the
information provided and referenced in
the petition, we conclude there is
substantial scientific information that
OP steelhead may qualify as a DPS
pursuant to our DPS Policy. The reader
is also referred to previously published
Federal Register notices for further
discussion of the delineation of O.
mykiss DPSs under the joint DPS Policy
(70 FR 67131, November 4, 2005; 71 FR
834, January 5, 2006).

In the sections that follow, we provide
a synopsis of our analysis of the
information provided in the petition
and readily available in our files
regarding OP steelhead status and
trends and whether and to what extent
factors identified in section 4(a)(1) of
the ESA may cause OP steelhead to be
an endangered or threatened species.

Status and Population Trends

The Washington Department of Fish
and Wildlife (WDFW) and tribal co-
managers describe the population
structure of OP steelhead for their
Salmonid Stock Inventory (SaSI). The
Petitioners note that WDFW (in Cram et
al., (2018)) describes OP steelhead as
consisting of 7 summer-run and 24
winter-run steelhead populations and

the Petitioners present information
based on this population structure. Most
of the information the Petitioners
present focuses on the four largest
winter-run OP steelhead populations:
Queets, Hoh, Quillayute, and Quinault
Rivers, but they also present data for
summer-run OP steelhead populations
in these systems and some smaller
winter-run OP steelhead populations.

In support of their claim that OP
steelhead are likely to become
endangered in the foreseeable future,
the Petitioners provide information on
the four demographic descriptors that
NMFS uses to assess demographic risk
in status reviews: abundance,
productivity, diversity, and spatial
structure (McElhany et al., 2000).

The Petitioners assert that chronic
declining trends in abundance and
recent sharp declines indicate that OP
steelhead are at risk of extinction more
so now than at the time of NMFS’s 1996
status review (Busby et al., 1996). To
support this, the Petitioners summarize
multiple past stock assessments for
various winter-run OP steelhead
populations conducted by WDFW,
NMFS, North Olympic Peninsula Lead
Entity for Salmon (NOPLE), and the
Hatchery Scientific Review Group
(HSRG). According to Cram et al. (2018),
only 20 percent of the populations of
winter-run OP steelhead have an
increasing trend for populations where
trends could be assessed. The
Petitioners note that contemporary
summer-run OP steelhead abundance
information is lacking, with the
exception of snorkel surveys for some
summer-run populations.

The Petitioners assert that most
winter-run OP steelhead populations
have declined from historical
abundance relative to present day
trends, presenting data from multiple
sources. McMillan et al. (2022) applied
multiple approaches using tribal and
sport catch data, catch per unit effort,
and watershed size (as a proxy for basin
capacity) to generate multiple estimates
of historical abundance (for the period
1948-1960). They calculated the mean
among these estimates to determine
historical abundance for Hoh,
Quillayute, Queets, and Quinault Rivers
winter-run steelhead. McMillan et al.
(2022) estimated a historical abundance
of 13,505 winter-run steelhead for Hoh
River, 21,843 for Quillayute River,
16,897 for Quinault River, and 15,191
for Queets River. McMillan et al. (2022)
also examined cannery records from
1923 to estimate the abundance of
Queets River winter-run steelhead to be
32,223 (ranging from 27,829-43,732,
assuming a range of exploitation rates).

The Petitioners assert that current mean
annual run sizes (averaged from 1978—
2020 or 1980-2020) of winter-run OP
steelhead populations are 4,117 for Hoh,
13,064 for Quillayute, 5,883 for
Quinault, and 7,648 for Queets.

The Petitioners also summarize
recently reported trends in abundance
from Cram et al. (2018) and McMillan et
al. (2022). Specifically, Cram et al.
(2018) estimated trends in abundance
between 1978 to 2013 of negative 6
percent for the Quillayute River,
negative 69 percent for the lower
Quinault River, positive 24 percent for
the upper Quinault River, negative 29
percent for the Queets River, and
negative 16 percent for the Hoh River
winter-run steelhead population.
McMillan et al. (2022) estimated trends
for 1980-2017 and found no trend for
the Quillayute, a 44 percent declining
trend for the lower and upper Quinault
combined, a 45 percent declining trend
for the Queets, and a 37 percent
declining trend for the Hoh River
winter-run steelhead populations (Table
1). By comparison, the Petitioners
summarize that NMFS’s earlier review
(Busby et al., 1996) reported percent
annual change positive trends of 0.2
percent for the Hoh River, positive 0.9
percent for Queets River, positive 1.8
percent for the Upper Quinault River,
negative 2.6 percent trend for Quinault
River/Lake Quinault, and a negative 0.2
percent trend for Quillayute/Bogachiel
River.

The Petitioners report larger declines
in abundance for winter-run OP
steelhead comparing older historical
estimates (1948—-1960) to the more
recent time frame (since 1978) versus
the more recent time frame alone. The
Petitioners report estimated historical
abundance from McMillan et al. (2022)
for years 1948—1960 based on an
ensemble of approaches and associated
catch data, and compare this to
contemporary estimates for years 1978—
2017 and 2016—2020. The Quillayute
River winter-run steelhead population
had a 38 percent decline from historical
(1948-1960) to 1978—2017 and 61
percent decline from historical to 2016—
2020. The Quinault River winter-run
steelhead populations (lower and upper)
declines across the two time ranges
were 63 percent and 80 percent,
respectively. Hoh River winter-run
steelhead declines were 69 and 79
percent, respectively. And the Queets
River winter-run steelhead population
declines were 50 and 69 percent,
respectively. Declines were greater if
using cannery data to estimate historical
abundance.
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TABLE 1—ABUNDANCE TREND ESTIMATES ACROSS DIFFERENT TIME PERIODS FOR THE FOUR LARGEST WINTER-RUN OP

STEELHEAD POPULATIONS

Abundance Abundance
Abundance Abundance trend trend

19 7tr8enz% 13 tr2e(1)11d71f980— 1948_19(16? 1948_19(16?

N : —. rom compared to compared to

Winter-run population from Cram McMillan 1978-2017 | 20162020

et al. 2018 et al. 2022 from McMillan provided by
(percent) (percent) et al. 2022 the Petitioners

(percent) (percent)
[ [0 g T 2 11V Z=T PSPPI —-69 -79
Quillayute River ... -38 —61
QUEEES RIVET ..ttt ettt et e se e e be e saeeenns —-50 —-69
QUINAUIE RIVET ittt sttt —69 (lower) ... | —44 .............. —-63 —-80
+24 (upper)

The Petitioners also report
information on how often winter-run OP
steelhead populations have recently met
escapement goals to provide evidence of
population decline. The Petitioners state
that escapement goals are 2,400 fish for
Hoh River, 5,900 for a system-wide goal
for Quillayute (combining Calawah
River, Sol Duc River, Bogachiel and
Quillayute River proper, and Dickey
River), 1,200 fish for upper Quinault
River (none for lower), and 4,200 or
2,500 fish for Queets River (first is set
by WDFW, second is used by the tribe).
From Cram et al. (2018), the Hoh and
Queets Rivers only met escapement
goals in 50 percent of years while the
Quinault and Quillayute Rivers met
goals 100 percent (for upper, lower
Quinault has no escapement goal) and
90 percent, respectively (for 2004—
2013). Updating this for the most recent
10 years (2011-2020), the Petitioners
state that two of the four largest winter-
run OP steelhead populations have not
met escapement goals in half or more of
the last 10 years with recent years
having low escapement (Queets met the
escapement goal 30 percent of 10 years
and Clearwater River met the goal 50
percent). Quillayute River on the other
hand has met escapement goals in 9 out

of 10 most recent years and 18 of the
past 20 years. The major Quillayute
tributaries of the Dickey and Calawah
Rivers have met escapement goals in
each of the past 10 years, while
Bogachiel/Quillayute and Sol Duc
Rivers have met escapement goals in 60
percent and 70 percent of the last 10
years, respectively.

The Petitioners report abundance
trends from Cram et al. (2018), which,
together with Petitioners’ updates to
escapement trends, provide evidence of
declines for smaller winter-run OP
steelhead populations (populations
other than Quinault, Queets, Hoh, and
Quillayute Rivers), as well (Table 2).
The Petitioners also summarize older
abundance trends for these smaller
winter-run OP steelhead populations
including from NMFS in 1996 that
reported a negative 5.8 percent trend for
Pysht River, negative 7.6 percent for
Hoko River, negative 4.4 percent for
Dickey River, negative 0.1 percent for
Sol Duc River, negative 0.5 percent for
Clearwater River, and positive trends of
1.1 percent for Calawah River and 13.6
percent for Moclips River winter-run
steelhead. From Cram et al. (2018),
Goodman Creek winter-run had a
negative 54 percent long term
abundance trend, Salt Creek/

independent tributaries had a negative
43 percent trend, negative 27 percent
trend for the Clallam River, negative 21
percent for Pysht River/Independent
tributaries, negative 40 percent for Hoko
River, negative 22 percent for Dickey
River, negative 12 percent for
Clearwater River, negative 9 percent for
Sol Duc River, and then positive trends
of 50 percent and 27 percent for
Calawah and Moclips Rivers,
respectively (see Table 7 in Cram et al.,
2018). The Petitioners also assert that
certain smaller winter-run OP steelhead
populations have rarely met escapement
goals in the past decade (see Table 3).
The Petitioners assert that Goodman

Creek has only met its escapement once
in past decade (up to 2020), Salt Creek
met its escapement once in last 10 years
but the population may have stabilized
recently, Pysht River met escapement in

70 percent of last 10 years, and Hoko
River met escapement in 80 percent of
last 10 years (escapement goal of 400
fish). Based on all the above, the
Petitioners assert that winter-run OP
steelhead are in chronic decline and
that the OP steelhead population is at
greater risk of extinction now than at the
time of NMFS’s last review (Busby et al.,

1996).

TABLE 2—ABUNDANCE TREND ESTIMATES ACROSS DIFFERENT TIME PERIODS AND FOR SMALLER WINTER-RUN OP

STEELHEAD POPULATIONS

Abundance
trend Abundance
estimate trend estimate
Winter-run population (fBrSrsnb;\"z\aAtFei, Ig,rgn\{v Et';\ﬁ
1996— 2018)
Appendix E) (percent)
(percent)
[CToToTe [ 4F=Ta I 07 (=YY TSROSO UPURUORRPRNE * —54
PYSIE RIVET ettt e e e e e e e e e e e a e e e e R e e e e R e e e e en et e e e e et e e e e e e e e e e nereeennnee -5.8 -21
Salt Creek .... * —43
[ [0 1o T 2 {1Y/=] G ST UPPRRTRPPRIIRE —-7.6 —-40
DICKEY RIVET ...ttt b et s e st e e e he e e b e e s b e e s b e sae e et e e sha e e s b e e sane e ebeesabeeabeesanees —-4.4 —-22
Sol Duc River -0.1 -9
(= Tt 7=y LY gl o 1= SR -0.5 —-12
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TABLE 2—ABUNDANCE TREND ESTIMATES ACROSS DIFFERENT TIME PERIODS AND FOR SMALLER WINTER-RUN OP

STEELHEAD POPULATIONS—Continued

Abundance
trend Abundance
estimate trend estimate
Winter-run population (fBrSrsnb;\"z\eAtFes., Ig,rgn\{v (Iajz"fa\ﬁ
1996— 2018)
Appendix E) (percent)
(percent)
(07 1= 11T L T 1Y) RSSO 1.1 50
Moclips River 13.6 27
Clallum River ) -27

*Not provided.

The Petitioners assert that almost all
summer-run OP steelhead populations
are at critically low levels, while noting
that there is no formal analysis of
summer-run OP steelhead historical
catch and no monitoring by the co-
managers. The Petitioners provide rough
estimates of peak historical abundance
for summer-run OP steelhead based on
harvest data for the larger systems
(Quinault, Hoh, Quillayute, and
Queets). Abundance of summer-run OP
steelhead in these systems ranged from
848 to 1,788 adult spawners from the
late 1940s/early 1950s to the late 1970s.
Using snorkel surveys, Brenkman et al.
(2012) and McMillan (2022) estimated
recent numbers of adult summer-run OP
steelhead returning to spawn each year
in several different populations
(Calawah River system, North Fork
Calawah River, South Fork Calawah
River, Sitkum River, and South Fork
Hoh River for Brenkman et al., 2012;
Bogachiel River, Sol Duc River, South
Fork Hoh River, East Fork Quinault
River, and North Fork Quinault for
McMillan, 2022). Mean estimates ranged
from 3 to 303 individuals. The Calawah
River is at the upper end of this range,
but most of the returning adult summer-
run OP steelhead are hatchery-origin (89
native-origin, 214 hatchery-origin). For
the other rivers, the mean proportion of
hatchery-origin spawners ranged from 3
to 43 percent. McMillan (2006)
estimated that the Queets River and
Clearwater River summer-run OP
steelhead abundance is no more than
100 fish based on catch data. Based on
the above information, Petitioners assert
that summer-run OP steelhead
populations are at critically low levels,
so much so that summer-run “could be
facing extirpation in the near term if
some are not already functionally
extinct.”

The Petitioners also assert that
because historical estimates are from a
period after habitat changes had already
occurred and after the onset of fisheries
and canneries, declines are likely

greater than those presented above. Any
unreported catch would also affect these
estimates.

The review of OP steelhead in Cram
et al. (2018) assessed overall total
population viability risk of OP steelhead
populations based on four risk metrics
(1) long-term abundance trends, (2)
short-term decline, (3) risk of extinction,
(4) failure to meet escapement goals
(using data up to 2013) (see Table 5 in
Cram et al. 2018). Out of 15 OP
steelhead populations for which there
was sufficient information to determine
risk (out of 31 populations), one
population ranked at high overall risk,
seven at moderate overall risk, and
seven at low overall risk. Cram et al.
(2018) concluded that overall, low
productivity and declines in abundance,
“did not appear to pose immediate or
substantial threats to this DPS.”
However, Cram et al. (2018) noted
substantial data gaps regarding
abundance, diversity, and productivity
for OP steelhead, which limited the risk
assessment to 15 of the 31 populations
that were considered.

The Petitioners also summarize
available data on population
productivity to support claims that
productivity is in a long-term decline
and that, in combination with depleted
abundance, OP steelhead populations
are at risk of extinction in the
foreseeable future. The Petitioners assert
that winter-run OP steelhead
populations have increasingly failed to
replace themselves based on spawner-
to-spawner recruitment, and highlight
that smolt-to-adult return rates are
negative for at least one population
(Cram et al., 2018). The Petitioners
assert that winter-run steelhead
populations in the Hoh and Quillayute
Rivers have failed to replace themselves
in 4 of the past 10 years, note there is
no clear trend in smolt-to-adult winter-
run return for the Queets River
populations, and state that for Quinault
River, they could not find estimates of
productivity (but assume fisheries co-

managers have estimates). The
Petitioners also assert that declines in
productivity could be a result of fishery,
hatchery, or habitat effects or loss of
repeat spawners. Finally, the Petitioners
note that there is little known about
productivity of the summer-run OP
steelhead populations, as well as the
smaller winter-run OP steelhead
populations.

The Petitioners also describe the
potential loss of life history diversity.
The Petitioners state that little
information is known on genetic
diversity for natural-origin OP
steelhead. The Petitioners assert that
declining levels of repeat spawning for
winter-run OP steelhead indicate the
potential loss of this life history and that
this may be one of the factors
contributing to declining productivity.
The Petitioners also note potential
future loss of the summer-run OP
steelhead life form and assert the
potential loss of the genetic basis for
premature migration if these
populations are lost. The Petitioners
also cite recent work from McMillan et
al. (2022) that provides evidence of
compressed run timing in winter-run
OP steelhead. McMillan et al. (2022)
estimated that the number of days
between when 25 percent and 75
percent of the runs had passed in each
system declined by 16, 26, and 22 days
for the Quillayute, Hoh, and Queets
Rivers, respectively, since historical
periods (1948-1960 vs. 1980—-2017). The
Petitioners assert, therefore, that the
population’s fate is reliant on late-
returning winter OP steelhead that may
not “‘keep pace” with environmental
factors associated with climate change.
Finally, the Petitioners speculate on the
impacts of this shift in timing as well as
certain habitat barriers (culverts, roads;
no large dams in the system) on the
spatial structure of OP steelhead.

In sum, while data presented in the
petition and readily available in our
files on OP steelhead abundance,
diversity, and productivity is
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incomplete, a reasonable person would
conclude that the information presented
in the petition indicates that many OP
steelhead populations likely have
declined.

Analysis of ESA Section 4(a)(1) Factors
for Olympic Peninsula Steelhead

The Petitioners assert that all five ESA
section 4(a)(1) factors contribute to the
need to list OP steelhead as threatened
or endangered, but point to main threats
of declining freshwater and marine
habitat and recreational and commercial
fishing pressure. The Petitioners also
note that a recent WDFW review (Cram
et al., 2018) listed key threats for OP
steelhead as habitat degradation (from
forestry practices) and potential impacts
from hatchery and harvest. Each of the
five ESA section 4(a)(1) factors is
discussed in detail below.

The Present or Threatened Destruction,
Modification, or Curtailment of Its
Habitat or Range

For OP steelhead habitat, most of the
major river basins occupied by OP
steelhead originate within the Olympic
National Park (ONP) where habitat is
protected from most detrimental land-
use practices such as logging, but
drainage areas for these river systems
extend outside of the park and were or
are subject to logging and other land-use
practices. Though the Petitioners note
that forest management outside of ONP
lands has improved, including logging
practices on state, Federal, and private
lands, the Petitioners assert that habitat
degradation is a threat to OP steelhead
due to historical and ongoing logging
and land-use practices (including road
and culvert construction). For reference,
according to the petition, 57 percent of
the Hoh River watershed, nearly one-
third of the Quillayute River basin, 47
percent of the Quinault River basin, and
nearly all of the course of the Queets
River (except the lower 8 miles) occur
inside the ONP (see petition for
breakdown for other rivers or areas).
The Petitioners summarize that logging
has altered stream flows and hydrology,
road construction has led to erosion and
increased sedimentation, and culverts
have blocked access to various
spawning grounds and habitat and
impacted sedimentation and wood
recruitment processes. Although efforts
are underway to address these issues, it
may take decades for habitat to recover
(Martens et al., 2019) and climate
change may exacerbate conditions
(Wade et al., 2013). The Petitioners
assert that climate change is and will
further degrade habitat both inside and
outside of the ONP (see section on Other
Natural or Manmade Factors Affecting

Its Continued Existence for discussion
on climate change).

Cram et al. (2018) stated that legacy
effects of historical land-use practices,
especially past extensive clear-cut
logging, continue to threaten natural-
origin steelhead on the Peninsula. Cram
et al. (2018) note that although many of
the large rivers begin within ONP, lower
areas are subject to logging outside of
the park boundaries. Cram et al. (2018)
also note that extensive logging coupled
with construction has led to increased
sediment loads and a reduction in large
woody debris in the Clearwater River
basin (which has headwaters outside of
the ONP). However, improvements have
been made in the Hoh River basin,
where recent land acquisitions
(approximately 90 percent of the basin
is now owned by state and Federal
government or conservation
organizations) and subsequent efforts to
restore and protect habitat has led to
various stages of regeneration across the
Hoh River valley rainforest (Cram ef al.,
2018).

The Petitioners summarize current
status of habitat for the Water Resource
Inventory Areas (WRIAs) that overlap
with OP steelhead (areas 19—-21), mainly
for areas outside of the ONP.
Washington State Department of
Ecology (WDOE) developed WRIAs to
delineate major watersheds within
Washington and manage activities. The
Petitioners summarize that in a previous
review, WRIA 20 had an overall
salmonid habitat rating of “poor-fair,”
including “poor” water temperature,
side channel floodplain, sediment
quantity and quality, bank/streambed
stability, instream woody debris, and
riparian, “fair”” road density and hydro
high flows, and only pool habitat rated
“good” (Smith, 2005). The Petitioners
further summarize threats within
individual rivers within this inventory
area, which include warm temperatures,
low summer stream flows, landslides,
passage blockages, flooding, increased
fine sediment, debris flows resulting in
the scouring of spawning gravels, and
poor riparian conditions, amongst other
things. For the portion of WRIA 21 that
is outside of ONP, the Petitioners
summarize that this area was subject to
timber harvest and that there is
excessive sedimentation, poor
conditions for water temperature and
side-channel floodplain, and fair
conditions for pool habitat, instream
large woody debris, and riparian habitat
(citing multiple references). For WRIA
19, the Petitioners state that this area
has been subject to logging practices and
a large percent of the old growth area
has been converted to tree farms (citing
McHenry et al., 1996). Smith (2005) also

rated multiple habitat attributes as being
in “poor” condition in this WRIA. The
Petitioners also describe past and
current forest practices, including past
logging within the Olympic National
Forest (Olympic NF), and assert that
though management has improved, the
impacts of past practices are still
effecting OP steelhead habitat.

The Petitioners further assert that the
impacts of past and current logging
harm OP steelhead through increasing
water temperatures and sedimentation,
removing woody debris, altering stream
flows, and impacting habitat
connectivity. The Petitioners cite Hicks
(1999), stating that high water
temperatures can cause mortality,
metabolic distress, alter disease
susceptibility, change migration and
breeding times, and can form
temperature barriers to migrating fish.
The Petitioners summarize that logging
has resulted in increased sedimentation
and landslides within the region, and
that this can reduce prey availability,
block habitat access, suffocate early life
stages like eggs and fry, impact
respiratory function, and increase water
temperature (citing McHenry et al.,
2016, USFWS, 2020). Also, the
Petitioners state that loss of woody
debris from logging can result in less
habitat cover and less rearing and refuge
habitat. Finally, the Petitioners assert
that logging roads and culverts have
decreased or blocked access to available
habitat.

According to the Petitioners, many
rivers and streams in WRIA 19-21 do
not meet state temperature standards
and certain rivers and streams also do
not meet dissolved oxygen and/or pH
standards (WDOE, 2016). Hundreds of
culverts within WRIAs 19-21 also may
be creating migration barriers, though
some work is ongoing to repair or
replace culverts. Based on information
provided by the Petitioners and readily
available in our files, we find that
habitat degradation may be posing a
threat to the continued existence of OP
steelhead.

Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

The petition identifies overutilization
for commercial and recreational
purposes as a main threat to OP
steelhead. The fisheries are mainly
managed through escapement goals for
OP steelhead winter-runs, which were
set based on maximum sustainable
harvest. According to WDFW'’s review,
OP steelhead has sustained the highest
harvest rate among Washington state
steelhead populations with an annual
harvest rate of 25.6 percent (Cram et al.,
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2018). WDFW also notes that harvest
rate estimates were only available for
one-third of the OP steelhead
populations with escapement data and
three additional river systems with
combined population escapement (Cram
et al., 2018). The Petitioners assert that
using escapement goals based on
maximum sustainable harvest does not
provide enough detail to “responsibly
manage harvest or maintain the
persistence of the species” and question
whether or not current management
targets are sustainable based on high
harvest rates stated in Cram et al. (2018)
and declining abundance. Cram et al.
(2018) also stated concerns about the
high harvest rates given recent declines
and limited availability of monitoring
data. In recent years, WDFW has
shortened or closed the recreational
fishing season on winter-run OP
steelhead at least in part due to low
returns. WDFW also imposed
restrictions on recreational angling by
banning the use of boats and bait (see
the following: https://
wdfw.medium.com/changes-to-the-
coastal-steelhead-season-
67131ddo5ba7; https://
wdfw.medium.com/frequently-asked-
questions-march-2022-coastal-
steelhead-closure-364cfa62826f; https://
www.peninsuladailynews.com/sports/
fishing-olympic-national-park-to-shut-
down-fishing-on-west-end-rivers/).

The Petitioners also report results
from their analysis (provided in the
petition, Appendix A from N. Gayeski,
https://www.fisheries.noaa.gov/
endangered-species-conservation/
candidate-species-under-endangered-
species-act) estimating productivity and
abundance capacity/equilibrium
abundance over time in order to support
their assertion that managing for
maximum sustainable harvest or yield is
not sustainable. Using data on spawner
returns and juvenile recruits from
WDFW and a Ricker stock-recruit
model, the Petitioners estimate
productivity and unfished equilibrium
abundance overtime for Hoh River and
Quillayute River winter-run steelhead.
These analyses show fairly steady
declines in both productivity (alpha
parameter) and equilibrium abundance
from 1986 to 2014 for both populations.

The Petitioners further summarize
current information and data on harvest
impacts for the winter-run OP steelhead
that are harvested in Tribal fisheries and
non-Tribal recreational fisheries. The
Petitioners report that mean harvest
rates for the four largest winter-run OP
steelhead populations (Quillayute, Hoh,
Queets, and Quinault Rivers) between
the late 1970s/early 1980s to 2020 were
28, 35, 35, and 46 percent, respectively;

and ratios of hatchery to natural-origin
fish vary from 0.7:1 to 4.7:1 depending
on the river system and specific fishery.
Tribal fishers catch natural-origin OP
steelhead throughout their fishing
seasons. In 2016, WDFW changed the
recreational fishing regulations to
prohibit retention of natural-origin
winter-run steelhead in OP steelhead
river basins. The number of natural-
origin OP steelhead that are captured
and released is calculated by WDFW via
creel surveys, and it is estimated that
catch and release has a 10 percent
mortality rate. However, the Petitioners
assert that OP steelhead are potentially
being caught and released more than
once, for which mortality rates are
unknown.

The Petitioners further support their
assertion that the winter-run OP
steelhead populations are over-utilized
by summarizing recent failures to meet
harvest management escapement goals.
The Petitioners summarize the
proportion of years that harvested
natural-origin OP steelhead met their
escapement goals both from Cram et al.
(2018) and updated for more recent
years, and assert that many populations
are failing to meet escapement goals (see
the Status and Population Trends
section).

In the case of summer-run OP
steelhead, the Petitioners note that
current tribal catch is low and that
retention of natural-origin summer-run
OP steelhead by recreational anglers has
been prohibited for several decades
(since the 1990s). Petitioners provide
time-series of catch data for the late
1970s to 2020 for summer-run OP
steelhead but note that in certain years,
hatchery fish were not marked, making
it difficult to distinguish between
hatchery-origin and natural-origin fish.
The Petitioners also assert that harvest
of natural-origin summer-run OP
steelhead occurred in the Quillayute
River through 2006 (based on WDFW
records) though catch and release was
implemented beginning in 1993, and the
Petitioners assert that the data possibly
represents illegal harvest but they are
uncertain. Where they could distinguish
natural-origin from hatchery-origin fish,
historical recreational mean annual
harvest of natural-origin summer-run
OP steelhead ranged from 8 to 54 (1985—
2006) across Queets, Quillayute, Hoh,
and Quinault Rivers. Harvest of
hatchery-origin summer-run OP
steelhead ranged from 15 to 673 fish
(years 1986—2016). However, the
Petitioners assert that prior to 1986,
hatchery fish were not marked and
harvest of summer-run OP steelhead
was higher in the Quillayute (in the low
thousands), Hoh, and Queets (in the

hundreds) river basins. The Petitioners
summarize tribal summer-run OP
steelhead harvest, but were unable to
distinguish between hatchery-origin and
natural-origin fish for Quillayute,
Queets, Hoh, and Quinault Rivers. The
mean annual harvest in those rivers was
in the low hundreds, but higher for
Quinault, although the Petitioners
question if some of that harvest may
include winter-run kelts (steelhead that
survived spawning and return to the
ocean). Though this harvest may be
relatively low, the Petitioners
emphasize that summer-run OP
steelhead have less monitoring, low
abundance, and lack escapement goals.

Finally, the Petitioners discuss %ow
overutilization may be reducing OP
steelhead life history diversity, putting
the population at further risk. Both the
Petitioners and Cram et al. (2018)
summarize that harvest may be effecting
the diversity of sizes, ages, and run-
timing. Analysis of scale samples
indicated that Tribal fisheries harvested
more of the older fish, whereas the
recreational fisheries harvested more of
the younger fish (Cram et al., 2018). The
Petitioners also assert that since the
number of treaty fishing days per week
declines throughout the season, this has
resulted in greater harvest of the fish
that return in the early part of the run
(Cram et al., 2018), and could result in
a shortened breeding season, reduced
productivity, reduced diversity, and a
reduction in the adaptive capacity with
changing climate. Finally, the
Petitioners express concern about
fishing impacts to rates of iteroparity
(rate of fish that spawn more than once)
in OP steelhead and assert that fisheries
targeting Chinook salmon (with
incidental harvest of steelhead) and
Tribal fisheries for steelhead in the
spring and summer could be impacting
kelts that might otherwise come back to
spawn. They speculate that declines in
rates of iteroparity are contributing to
OP steelhead population declines.

Based on information provided by the
Petitioners, as well as information
readily available in our files, we find
past and future harvest may be posing
threats to the continued existence of OP
steelhead.

Disease or Predation

The Petitioners assert that disease and
predation pose a risk to natural-origin
steelhead on the Olympic Peninsula.
The Petitioners cite work by Breyta et al.
(2013) summarizing detections of the
genogroup (group of related viruses) of
infectious hematopoietic necrosis virus
(IHNV) that causes high levels of
mortality in steelhead and rainbow
trout, in the Hoh, Queets, Quinault, and
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Quillayute river basins between 2007 to
2011. Though most detections were in
hatchery-origin fish, Breyta et al. (2013)
note that although natural-origin fish are
less commonly sampled, there were
detections of this virus in natural-origin
fish in the Hoh and Quinault river
basins. No IHNV was detected in 2012,
but the future risk of IHNV in OP
steelhead is unknown given known
fluctuations of IHNV incidences in other
regions (like Columbia River basin)
(Breyta et al., 2013). Although virus
outbreaks are concerning, the extent to
which natural-origin OP steelhead may
be threatened by future outbreaks is not
clear based on the information in the
petition or otherwise readily available.

The Petitioners assert that there is
increased distribution of predators in
the Dickey River basin likely from
increased temperatures, citing Smith
(2000), and that predation risk will
likely increase with decreasing stream
flow and increasing water temperature
(citing Dalton et al., 2016). However,
information to substantiate the extent
that OP steelhead in particular will be
threatened by increased predation is not
provided and is not readily available in
our files.

Inadequacy of Existing Regulatory
Mechanisms

The Petitioners also explain that
existing regulatory mechanisms have
inadequately protected and restored
ecosystems that OP steelhead depend
on, and is therefore a threat to OP
steelhead. The Petitioners assert that the
National Forest Management Act,
including the associated Northwest
Forest Plan and Aquatic Conservation
Strategy (ACS) and Land and Resource
Management Plan (LRMP) for the
Olympic NF under the U.S. Forest
Service (USFS), have not led to
anticipated restored sediment regimes
(under which OP steelhead evolved)
and they could not find evidence of
increased anadromous fish production,
as the 1990 USFS LRMP claimed would
occur. Also, they assert that even with
the ACS, Olympic National Forest
Strategic Plan, and Road Management
Strategy, there are still hundreds of
miles of road that pose a threat to fish
in the Olympic NF, like OP steelhead,
and other aquatic resources (though 435
miles [700.1 km] have been
decommissioned). Furthermore, riparian
corridors have not been reestablished
with conifers, which would contribute
woody debris to adjacent stream
channels. The Petitioners also question
if USFS has included anything in the
ACS in response to climate change, and
broadly assert that the U.S. Government
has failed to adequately address climate

change. Finally, the Petitioners discuss
how Washington is not meeting EPA
water quality standards for many rivers
and streams in OP steelhead habitat and
assert that the Clean Water Act is failing
to protect steelhead because discharge
and runoff from logging is not being
adequately regulated.

The Petitioners include information
on protections afforded to other ESA-
listed species in the Olympic Peninsula
region that could benefit OP steelhead,
and assert that the current status of OP
steelhead indicates these are not
sufficient. Multiple rivers and streams
where OP steelhead occur have been
designated as bull trout critical habitat
(75 FR 63875—63978, October 18, 2010).
Listed species like bull trout, marbled
murrelets, and Northern Spotted Owl
occur on the peninsula, and the USFWS
has conducted biological opinions for
Federal actions in this region, including
for the Forest Management Activities in
the Olympic NF. However, the
Petitioners note that even with
conservation measures in place
stemming from the biological opinions
and recommended by USFWS, the
USFWS still anticipates adverse effects
to bull trout critical habitat.

The Petitioners also discuss state
regulatory mechanisms that can impact
OP steelhead habitat. The Washington
Department of National Resources Trust
Lands (DNR) Habitat Conservation Plan
(HCP), including its Riparian Forest
Restoration Strategy, has habitat
protections for riparian buffers and
wetland protections, but the Petitioners
assert that loss of woody debris and
increased water temperatures is still
occurring. The Washington State Forest
Practices (FP) HCP also includes habitat
protections from forestry impacts, but
the Petitioners assert that NMFS and
USFWS have voiced concerns that
Washington Department of Natural
Resources (WDNR) has not adequately
followed water typing (not correctly
identifying fish habitat) and monitoring
described in the FP HCP (the Petitioners
cite a Letter from Kim Kratz, Assistant
Regional Administrator, NMFS, and Eric
V. Rickerson, State Supervisor, USFWS,
to Peter Goldmark, Commissioner of
Public Lands, DNR (July 2, 2015)).

The Petitioners also provide
information on the National
Environmental Policy Act (NEPA),
which requires federal agencies to
assess impacts of major actions and
action alternatives on the environment.
According to the Petitioners, because
there is no requirement that Federal
agencies pick the alternative with the
least impact, NEPA is inadequate to
protect OP steelhead. The State

Environmental Policy Act (SEPA) has
similar requirements at the state level.

The Petitioners further assert that
because OP steelhead are in decline,
that state plans in Washington like the
Statewide Steelhead Management Plan
and Hatchery and Fishery Reform
Policies, as well as Harvest Management
Plans with the Tribes, are not adequate
to protect OP steelhead. The Petitioners
assert that the Steelhead Management
Plan says WDFW should maintain
escapement objectives above or at
maximum sustainable harvest for
populations with status of “healthy,”
but they assert that assessment of status
is nearly two decades old for OP
steelhead and recent escapement data
shows WDFW is not maintaining this
escapement. They also assert that under
the Steelhead Management Plan, more
gene banks should have been
established to protect populations of OP
steelhead. In addition, the Petitioners
discuss general fishery management by
the state and the impact of fisheries to
OP steelhead (see Overutilization for
Commercial, Recreational, Scientific, or
Educational Purposes section).

Petitioners also discuss the
inadequacy of hatchery regulatory
mechanisms in Washington State. The
Petitioners identify the 2009 Hatchery
and Fishery Reform Policy adopted by
the Washington Fish and Wildlife
Commission (WFWC), and note that
after a SEPA review of this policy,
Hatchery Action Implementation Plans
were to be developed for each hatchery
facility. The Petitioners assert that to
their knowledge these plans were never
developed or implemented. The 2009
Hatchery and Fishery Reform Policy
outlined multiple guidelines for WDFW
hatchery management including to “Use
the principles, standards, and
recommendations of the Hatchery
Scientific Review Group (HSRG) to
guide the management of hatcheries
operated by the Department.” The
HSRG was an independent scientific
panel that reviewed Pacific Northwest
hatcheries and developed
recommendations for reform. The HSRG
completed its work in 2021. Subsequent
review of the 2009 policy (Murdoch and
Marston, 2020), according to the
Petitioners, found various issues,
including that there was inadequate
information to assess the policy’s
effectiveness at protecting wild
salmonids, that implementation of
certain guidelines was prevented due to
lack of funding, that there is a lack of
state-wide monitoring, and that there is
missing data collection and analysis for
adaptive management. The Petitioners
state that the same review (Murdoch
and Marston, 2020) found that little
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progress had occurred in implementing
HSRG recommendations for hatcheries
on the Bogachiel River on the Olympic
Peninsula. WDFW recently replaced the
2009 hatchery policy with new policy,
but the Petitioners assert that the new
plan “abandons commitments to follow
HSRG guidelines,” did not undergo
SEPA review, is currently under
litigation, and is behind schedule in
implementation.

On the other hand, the Petitioners
note that within the ONP, mechanisms
like the National Park Service Organic
Act, fishing regulations (catch and
release, recent closures), and actions
taken by the National Park Service to
reduce impacts of construction and
maintenance, have helped protect OP
steelhead and their habitat. However,
based on information provided by the
Petitioners and information readily
available in our files, we find that
existing regulatory mechanisms for
areas primarily outside of the ONP may
not be adequate to address habitat
modification and curtailment,
overutilization, or other anthropogenic
factors (hatcheries) that may be affecting
OP steelhead.

Other Natural or Manmade Factors
Affecting Its Continued Existence

The Petitioners provide information
on three other natural or manmade
factors that they assert are affecting the
continued existence of OP steelhead:
hatcheries, climate change and ocean
conditions, and loss of nutrients.

The Petitioners cite concerns about
potential effects of hatchery production
on OP steelhead. In its 1996 review,
NMFS noted that past hatchery
practices and practices at the time of the
review were a major threat to the genetic
integrity of OP steelhead. The recent
review of OP steelhead from WDFW
(Cram et al., 2018) also named hatchery
operations as ‘““a threat to genetic
integrity of wild steelhead populations”
in the area occupied by OP steelhead.
Cram et al. (2018) stated that, as of 2014,
there were 11 hatchery programs on the
Olympic Peninsula with an average
annual release of 1,393,022 smolts from
2000 to 2008 and 1,072,781 from 2009
to 2013. Most hatchery programs (10 of
11) are used for harvest augmentation
and most of these use stock from two
steelhead populations not native to the
Olympic Peninsula—Chambers Creek
early winter and Skamania early
summer (the use of which is being
eliminated elsewhere on the West Coast
due to impacts on listed steelhead, see
Ford et al., 2022). Of the hatchery
programs in the Olympic Peninsula, five
are off-site release programs that transfer
smolts from their natal hatchery to

another watershed for release. Cram et
al. (2018) notes that if adults from these
programs are not caught by fisheries,
they place natural-origin OP steelhead
at risk genetically and ecologically. As
of 2013, an integrated hatchery program
was initiated in the Bogachiel River,
while the program on the Sol Duc River
ended and steelhead there are now
protected from hatchery influence by
the river’s designation as a “Wild
Steelhead Gene Bank” (Cram et al.,
2018).

The Petitioners assert that straying of
hatchery-origin steelhead, and the
associated interbreeding and
competition between natural-origin and
hatchery-origin steelhead on the
Olympic Peninsula, are presenting
genetic risks to natural-origin OP
steelhead. The Petitioners also assert
that the harvest of early-running
hatchery-origin steelhead on the
Olympic Peninsula is contributing to
depletion of early returning native-
origin OP steelhead. The Petitioners cite
multiple studies that report the straying
of hatchery steelhead into rivers and
streams occupied by natural-origin OP
steelhead. However, the Petitioners note
that little data is available to quantify
straying of hatchery winter-run
steelhead and assert that some of the
hatcheries in the Queets River basin and
one hatchery in the Quinault River
basin do not mark hatchery fish, which
makes it difficult to discern hatchery-
origin from natural-origin fish. Based on
snorkel surveys by Brenkman et al.
(2012) and McMillan (2022), the
Petitioners assert that there is
substantial straying of summer
hatchery-origin steelhead into summer-
run OP steelhead watersheds that do not
have hatchery programs, and straying
within the same system of release, but
outside of release location (the
proportion of hatchery-origin fish
ranged from 0 to 100 percent depending
on the river/stream and year). Weirs and
adult traps can be used to capture
hatchery-origin fish, but the Petitioners
note a lot of uncertainty about whether
or not these are in use. The Petitioners
conclude that straying of hatchery-
origin fish threaten the genetic integrity
of OP steelhead, and pose a great risk to
summer-run OP steelhead given their
low abundance.

Where hatchery-origin and natural-
origin steelhead co-occur on the
Olympic Peninsula, there is concern
about genetic introgression due to
interbreeding, which NMFS stated as a
risk to OP steelhead in the 1996 status
review (Busby et al., 1996). Estimates of
the proportion of naturally spawning
steelhead that were of hatchery-origin
ranged from 16 to 44 percent, but with

the largest runs (Queets and Quillayute)
having the lowest proportions of
hatchery-origin spawners (Busby et al.,
1996). The Petitioners cite the
Washington Coast Sustainable Salmon
Plan (2013) for more recent proportions
of natural-origin winter-run OP
steelhead spawners. This indicates,
assuming that the rest are hatchery-
origin, that the Sooes/Waatch Rivers,
Goodman Creek, Quinault River
estimated proportions of hatchery-origin
are as much as 50 percent. However, the
Dickey River, Klalaloch Creek,
Clearwater River, Moclips River, and
Copalis River hatchery-origin steelhead
proportions are only 0-5 percent.
Additionally, a 2008 WDFW report cited
by the Petitioners reported gene flow of
Chambers Creek hatchery stock to Hoko,
Pysht, and Sol Duc River winter-run
steelhead of 5.5 to 14.5 percent, 12 to 75
percent, and 2.5 to 6 percent,
respectively. The Petitioners assert that
offspring of hatchery-origin spawners or
hybrid offspring may then compete with
natural-origin offspring for food and
habitat.

The Petitioners also assert that
hatchery practices have contributed to a
compression of the run timing of winter-
run OP steelhead. Specifically, the
Petitioners note that the amount of open
treaty fishery days per week is highest
earlier on in the fishing season to target
hatchery returning steelhead, and earlier
returning fish remain in the system for
longer periods. Thus, recreational
fisheries (catch and release) may catch
early-returners multiple times. This may
contribute to the compressed run-timing
of OP steelhead shown in McMillan et
al. (2022). With the potential for greater
early-winter peak flows and more
intense summer temperatures in
association with climate change, the
Petitioners assert that spawning and
rearing conditions in the future may be
more ideal earlier in the season, but that
hatchery and fishery practices with
selection of late run timing are
“blocking the potential for adaptations
in migration timing”” for OP steelhead.

The Petitioners assert that climate
change impacts in both the marine
environment and in the terrestrial/
freshwater environment will adversely
impact OP steelhead. An assessment by
the USFS on climate change impacts in
the Olympic NF and ONP, indicated
declines in freshwater habitat quantity
and quality for OP steelhead (Halofsky
etal., 2011).

The Petitioners, citing multiple
assessments, summarize the potential
effects of climate change on freshwater
habitats and potential impacts to OP
steelhead. Specifically, the Petitioners
summarize that climate change on the
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Olympic Peninsula has or will increase
air temperature, melt glaciers, reduce
snowpack, decrease summer
precipitation, increase precipitation at
other times of the year, decrease
summer stream flow, increase winter
flooding, increase water temperature,
and increase sediment pollution.
Halofsky ef al. (2011) stated that for
steelhead, generally, because of their
long freshwater residency, are likely
more sensitive to climate change effects
in freshwater habitats than certain other
salmonids (like ocean-type Chinook,
pink, or chum salmon). In a separate
assessment by the Oregon Climate
Change Research Institute (Dalton et al.,
2016), the authors note that based on
studies in western Washington, changes
in water temperature and stream flow
are the main factors associated with
climate change that will impact salmon
and steelhead (Wade et al., 2013). The
Petitioners summarize multiple
potential adverse effects to OP steelhead
from these two primary factors due to
exposure on the Olympic Peninsula.
They assert (citing various assessments
including Dalton et al., 2016 and
Halofsky ef al., 2011) that low summer
flows will lead to less cold water and
holding pools for migrating adult OP
steelhead and thereby potentially
lowering reproductive success;
increased winter flow that could reduce
survival of early life stages of steelhead,
displace juveniles, and reduce slow-
water habitat for juveniles (which could
impact survival); and high water
temperatures that may impact the
smoltification process and growth.
Dalton et al. (2016) also summarized
work showing that water temperature
may impact the expression of resident
vs. anadromous life history. However,
the Petitioners note that OP steelhead
may also realize some benefits from
climate change, such as increased food
web productivity and expanded growing
seasons (summarized in Halofsky et al.,
2011).

The Petitioners summarize that, in the
marine environment, climate change
may impact sea surface temperature,
upwelling, ocean acidification, and
dissolved oxygen (resulting in anoxic
and hypoxic events), potentially
negatively affecting steelhead survival
in the Pacific Northwest. The Petitioners
note that NMFS stated in a recent
review (Ford, 2022) that cyclic ocean
conditions will likely be disrupted by
climate change resulting in more low
productivity years for salmonids. In
general, salmonid abundance is
correlated with decadal-scale
environmental variability. The
Petitioners assert that it is unclear if

salmonids will continue to persist with
shifts in marine conditions in
combination with other threats. The
Petitioners assert that climate change in
the marine environment will likely also
reduce forage fish prey for steelhead
generally. Finally, a study by Abdul-
Aziz et al. (2011) predicted an 8 to 43
percent contraction of steelhead species’
marine habitat due to climate change
between the 2020s and 2080s.

As an additional threat, the
Petitioners assert that the loss of marine-
derived nutrients from declines of other
salmonids in Olympic Peninsula rivers
is likely limiting OP steelhead
productivity through impacts to smolt
survival. Information on whether, how,
and to what extent nutrient declines are
impacting OP steelhead specifically was
limited.

Based on information provided by the
Petitioners and information readily
available in our files, we find that
hatcheries and climate change may be
posing threats to the continued
existence of OP steelhead.

Petition Finding

After reviewing the information in the
petition, the literature cited in the
petition, and other information readily
available in our files, we find there is
substantial scientific and commercial
information indicating that the
petitioned action to list OP steelhead as
a threatened or endangered DPS under
the ESA may be warranted. Therefore,
in accordance with section 4(b)(3)(A) of
the ESA and NMFS’ implementing
regulations (50 CFR 424.14(h)(2)), we
will commence a status review to
determine whether OP steelhead
constitute a DPS, and, if so, whether OP
steelhead is in danger of extinction
throughout all or a significant portion of
its range, or is likely to become so
within the foreseeable future throughout
all or a significant portion of its range.
As required by section 4(b)(3)(B) of the
ESA, within 12 months of the receipt of
the petition (August 1, 2023), we will
make a finding as to whether listing the
OP steelhead DPS as an endangered or
threatened species is warranted. If
listing is warranted, we will publish a
proposed rule and solicit public
comments before developing and
publishing a final rule.

Information Solicited

To ensure that our status review is
informed by the best available scientific
and commercial data, we are opening a
60-day public comment period to solicit
comments and information on OP
steelhead. We request information from
the public, concerned governmental
agencies, Native American tribes, the

scientific community, agricultural and
forestry groups, conservation groups,
fishing groups, industry, or any other
interested parties concerning the current
and/or historical status of OP steelhead.
Specifically, we request information
regarding: (1) species abundance; (2)
species productivity; (3) species
distribution or population spatial
structure; (4) patterns of phenotypic,
genotypic, and life history diversity; (5)
habitat conditions and associated
limiting factors and threats; (6) ongoing
or planned efforts to protect and restore
the species and their habitats; (7)
information on the adequacy of existing
regulatory mechanisms, whether
protections are being implemented, and
whether they are proving effective in
conserving the species; (8) data
concerning the status and trends of
identified limiting factors or threats; (9)
information on targeted harvest (tribal,
commercial, and recreational) and
incidental harvest of the species; (10)
other relevant new information, data, or
corrections including, but not limited
to, taxonomic or nomenclatural changes;
(11) information concerning the impacts
of environmental variability and climate
change on survival, recruitment,
distribution, and/or extinction risk; and
(12) information on interactions or
relationships between different
steelhead life history forms in the
Olympic Peninsula, such as
anadromous and resident steelhead, or
between hatchery-origin and natural-
origin steelhead.

We request that all information be
accompanied by: (1) supporting
documentation such as maps,
bibliographic references, or reprints of
pertinent publications; and (2) the
submitter’s name, and any association,
institution, or business that the person
represents. Please send any comments
in accordance with the instructions
provided in the ADDRESSES section
above. We will base our findings on a
review of the best available scientific
and commercial information available,
including all information received
during the public comment period.

References

A complete list of all references cited
herein is available upon request (See
FOR FURTHER INFORMATION CONTACT).

Authority: The authority for this action is
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).
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Dated: February 6, 2023.
Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2023-02849 Filed 2-9-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 230202-0035]
RIN 0648-BL71

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources in the
Gulf of Mexico and Atlantic Region;
Amendment 34

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes regulations to
implement Amendment 34 to the
Fishery Management Plan (FMP) for the
Coastal Migratory Pelagic (CMP)
Resources of the Gulf of Mexico and
Atlantic Region (CMP FMP)
(Amendment 34), as prepared and
submitted by the South Atlantic Fishery
Management Council (South Atlantic
Council) and the Gulf of Mexico Fishery
Management Council (Gulf Council).
For Atlantic migratory group king
mackerel (Atlantic king mackerel), this
proposed rule would revise the stock
and sector annual catch limits (ACL),
and the recreational bag and possession
limits off the east coast of Florida. For
both Atlantic king mackerel and
Atlantic migratory group Spanish
mackerel (Atlantic Spanish mackerel),
this proposed rule would revise the
landing fish intact provisions for the
recreational sector. In addition, for
Atlantic king mackerel, Amendment 34
would revise the acceptable biological
catch (ABC), annual optimum yield
(QY), and sector allocations. The
purpose of this proposed rule and
Amendment 34 is to revise the catch
limits based on a recent stock
assessment and revise sector allocations
for Atlantic king mackerel based on the
best scientific information available and
to revise management measures for
Atlantic king and Spanish mackerel.

DATES: Written comments must be
received on or before March 13, 2023.

ADDRESSES: You may submit comments
on the proposed rule, identified by
“NOAA-NMFS-2022-0108,” by either
of the following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and enter
“NOAA-NMFS-2022-0108", in the
Search box. Click the “Comment” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Mary Vara, Southeast Regional Office,
NMFS, 263 13th Avenue South, St.
Petersburg, FL 33701.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

Electronic copies of Amendment 34,
which includes a fishery impact
statement and a regulatory impact
review, may be obtained from the
Southeast Regional Office website at
https://www.fisheries.noaa.gov/action/
amendment-34-catch-level-and-
allocation-adjustments-and-
management-measures-atlantic-king.

FOR FURTHER INFORMATION CONTACT:
Mary Vara, telephone: 727-824-5305, or
email: Mary.Vara@noaa.gov.

SUPPLEMENTARY INFORMATION: Under the
CMP FMP, the South Atlantic and Gulf
Councils (Councils) jointly manage
fishing for king mackerel and Spanish
mackerel in Federal waters from Texas
through New York (to the intersection
point of Connecticut, Rhode Island, and
New York). Atlantic king mackerel and
Atlantic Spanish mackerel are managed
under the CMP FMP in Federal waters
of the Atlantic from New York to the
Miami-Dade/Monroe County, Florida,
boundary. The Atlantic migratory
groups of king mackerel and Spanish
mackerel are further divided into the
northern and southern zones separated
by a line extending from the North
Carolina/South Carolina border. The
CMP FMP was prepared by the Councils
and implemented through regulations at
50 CFR part 622 under the authority of
the Magnuson-Stevens Fishery

Conservation and Management Act
(Magnuson-Stevens Act).

All weights in this proposed rule are
in round and eviscerated weight
combined, unless otherwise specified.

Background

The Magnuson-Stevens Act requires
that NMFS and regional fishery
management councils prevent
overfishing and achieve, on a
continuing basis, the OY from federally
managed fish stocks. These mandates
are intended to ensure that fishery
resources are managed for the greatest
overall benefit to the nation, particularly
with respect to providing food
production and recreational
opportunities, and protecting marine
ecosystems. To further this goal, the
Magnuson-Stevens Act requires fishery
managers to minimize bycatch and
bycatch mortality to the extent
practicable.

The Atlantic king mackerel ABC is
apportioned between the northern and
southern zones. Under the current
framework procedures in the CMP FMP,
the South Atlantic Council is
responsible for specifying management
measures for Atlantic king mackerel and
Atlantic Spanish mackerel.

The most recent Southeast Data,
Assessment and Review (SEDAR) stock
assessment for Atlantic king mackerel
was completed in April 2020 (SEDAR
38 Update 2020). The fishing year for
Atlantic king mackerel is from March
through February. The assessment
update incorporated 5 years of
additional data through the 2017-2018
fishing year (March 2017 through
February 2018). The assessment
indicated that Atlantic king mackerel
was not overfished or undergoing
overfishing. The South Atlantic
Council’s Scientific and Statistical
Committee (SSC) reviewed the SEDAR
38 Update (2020) at their April 2020
meeting and determined that the
assessment was conducted using the
best scientific information available and
was adequate for determining stock
status and supporting fishing level
recommendations.

Additionally, the findings of SEDAR
38 Update (2020) showed that
recreational and commercial landings,
and catch per unit effort, all showed an
increasing trend in biomass. The SEDAR
38 Update (2020) incorporated the
revised estimates for recreational catch
from the Marine Recreational
Information Program (MRIP) Fishing
Effort Survey (FES). In 2018, MRIP
replaced the fishing effort estimates
from the MRIP Coastal Household
Telephone Survey (CHTS) with those
from the FES. MRIP-FES is considered
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to be a more reliable estimate of
recreational effort by the Councils and
their SSCs and NMFS, and more robust
compared to the MRIP-CHTS method.
Total recreational fishing effort
estimates generated from MRIP-FES are
generally greater than MRIP-CHTS
estimates, and those higher effort
estimates necessarily increase the
recreational landings estimates. This
difference in the estimates is because
MRIP-FES is designed to more
accurately measure fishing activity, not
because there was a sudden increase in
fishing effort.

Based on the results of the SEDAR 38
Update (2020), the South Atlantic
Council’s SSC updated their Atlantic
king mackerel catch level
recommendations to increase harvest.
The South Atlantic Council developed
Amendment 34 in response to the
results of the SEDAR 38 Update (2020)
and their SSC’s recommendations.
However, the current and proposed
overfishing limits (OFL), ABC, and
ACLs are not directly comparable
because they are based on different
assessments and the updated
assessment includes changes in the
recreational catch estimates based on
new MRIP-FES methodology.

In addition to the revisions to the
stock (total) ACL, sector ACLs, and
recreational annual catch target (ACT),
the South Atlantic Council is proposing
modifications to Atlantic king mackerel
management measures to allow for
recreational and commercial harvest at
the proposed fishing levels. The
proposed rule would increase the
recreational bag and possession limits
for Atlantic king mackerel in the
Exclusive Economic Zone (EEZ) off the
east coast of Florida. The proposed rule
would also modify the recreational
requirement for Atlantic king mackerel
and Spanish mackerel to be landed with
heads and fins intact. This would allow
for damaged Atlantic king mackerel and
Atlantic Spanish mackerel caught under
the recreational bag limit and that
comply with the minimum size limits,
to be possessed, and offloaded ashore.

The South Atlantic Council
determined that the actions in
Amendment 34 would achieve OY
while minimizing, to the extent
practicable, adverse social and
economic effects.

Management Measures Contained in
This Proposed Rule

This proposed rule would revise the
Atlantic king mackerel stock (total)
ACLs, sector ACLs, recreational ACT,
commercial zone ACLs, and commercial
southern zone seasonal ACLs based on
the results of SEDAR 38 Update (2020)

and the revised MRIP-FES estimates.
Additionally, the proposed rule would
revise the recreational bag and
possession limits off the east coast of
Florida for Atlantic king mackerel, and
modify the recreational requirement for
Atlantic king mackerel and Atlantic
Spanish mackerel to be landed with
heads and fins intact.

Atlantic King Mackerel Stock ACLs

As implemented through Amendment
26 to the CMP FMP (82 FR 17387, May
11, 2017), the current OY and stock ACL
(total ACL) for Atlantic king mackerel
are equal to the ABC of 12,700,000 lb
(5,760,623 kg). In Amendment 34, the
ABC would be revised based on the
results of the SEDAR 38 Update (2020)
and the revised MRIP-FES estimates,
and set the stock ACL and annual OY
equal to each other.

Amendment 34 and this proposed
rule would revise the stock ACL and
annual QY for Atlantic king mackerel
and set these values equal to 95 percent
of the ABC. The revised stock ACL
would be 31,160,000 1b (14,133,938 kg)
for the 2022-2023 fishing year;
26,980,000 1b (12,237,922 kg) for the
2023-2024 fishing year; 24,130,000 lb
(10,945,184 kg) for the 2024-2025
fishing year; 22,135,000 lb (10,040,267
kg) for the 2025-2026 fishing year; and
20,710,000 1b (9,393,898 kg) for the
2026-2027 fishing year and subsequent
fishing years.

Atlantic King Mackerel Sector
Allocations and ACLs

Amendment 34 and this proposed
rule would revise the Atlantic king
mackerel stock ACL as it is allocated
between the recreational and
commercial sectors. The Atlantic king
mackerel stock ACL is allocated at 62.9
percent to the recreational sector and
37.1 percent to the commercial sector.
This allocation was established in 1985
through Amendment 1 to the CMP FMP,
using the average proportion of landings
for the longest time series where both
recreational and commercial landings
data were available (50 FR 34840,
August 28, 1985). Applying this
allocation to the current stock ACL for
Atlantic king mackerel of 12,700,000 1b
(5,760,623 kg) results in 8,000,000 1b
(3,628,739 kg) to the recreational sector
(recreational ACL) and 4,700,000 Ib
(2,131,884 kg) to the commercial sector
(commercial ACL). In Amendment 34,
the South Atlantic Council decided to
retain the same current sector allocation
percentages of 62.9 percent for the
recreational sector and 37.1 percent for
the commercial sector, and apply this
allocation to the new stock ACL, which
incorporates the revised MRIP-FES

estimates for recreational catch. The
Council determined that this allocation
would be fair and equitable to both the
recreational and commercial sectors
because it would allow both sectors
room to expand their harvest without
risking either sector meeting or
exceeding their sector annual catch
limit.

Under this proposed rule, the revised
recreational ACLs would be 19,599,640
1b (8,890,247 kg) for the 2022—-2023
fishing year; 16,970,420 1b (7,697,653
kg) for the 2023-2024 fishing year;
15,177,770 1b (6,884,521 kg) for the
2024-2025 fishing year; 13,922,915 1b
(6,315,328 kg) for the 2025-2026 fishing
year; and 13,026,590 1b (5,908,762 kg)
for the 2026-2027 fishing year and
subsequent fishing years. The South
Atlantic Council acknowledged that the
recreational sector has not met their
quota in recent years but determined
that the increase in poundage for the
recreational sector may result in
positive social benefits associated with
the potential for increased harvest. The
recreational sector does not have in-
season accountability measures (AMs)
in place but does have post-season AMs
to address any overages of the
recreational ACL. However, based on
the new MRIP-FES recreational
landings, none of the proposed
recreational ACLs are expected to be
reached.

Under this proposed rule, the
commercial ACLs would be 11,560,360
1b (5,243,691 kg) for the 2022-2023
fishing year; 10,009,580 lb (4,540,269
kg) for the 2023-2024 fishing year;
8,952,230 lb (4,060,663 kg) for the 2024—
2025 fishing year; 8,212,085 lb
(3,724,939 kg) for the 2025-2026 fishing
year; and 7,683,410 1b (3,485,136 kg) for
the 2026-2027 fishing year and
subsequent fishing years. Similar to the
recreational sector, the commercial
sector has not met their quota in recent
years. The South Atlantic Council
determined that the increase in
poundage for the commercial sector may
also result in positive social benefits
associated with the potential for
increased harvest. The commercial
sector for Atlantic king mackerel has in-
season AMs in place to prevent the
commercial ACL from being exceeded
and post-season AMs, based on stock
status, to address any overages of the
commercial ACL. However, based on
commercial landings for the fishing
years of 2015-2016 through 2019-2020,
none of the proposed commercial ACLs
are expected to be reached.
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Atlantic King Mackerel Commercial
Zone ACLs

In addition to sector allocations, the
commercial sector is divided into a
northern and southern zone, with the
commercial ACL further allocated
between the two zones. The South
Atlantic Council decided not to modify
those zone allocations in Amendment
34 based on recommendations from
their Mackerel Cobia Advisory Panel
(AP) that the current zone allocations
are functioning well. The northern zone
(from the New York/Connecticut/Rhode
Island line to the North Carolina/South
Carolina line) is allocated 23.04 percent
of the commercial ACL and the southern
zone (North Carolina/South Carolina
line to the Miami-Dade/Monroe County,
Florida, line) is allocated 76.96 percent
of the commercial ACL. In addition,
there is an allowed incidental
commercial harvest of Atlantic king
mackerel by purse seine gear that is
limited to 0.40 million 1b (0.18 million
kg) per fishing year. The current
commercial sector ACL zone allocations
and the purse seine allocation would
not change in Amendment 34.

The current northern zone
commercial quota is 1,082,880 1b
(491,186 kg). Based on the revised stock
and commercial ACLs, under this
proposed rule the commercial northern
zone ACL (quota) would be 2,663,507 1b
(1,208,146 kg) for the 2022—-2023 fishing
year; 2,306,207 1b (1,046,078 kg) for the
2023-2024 fishing year; 2,062,594 lb
(935,577 kg) for the 2024-2025 fishing
year; 1,892,064 1b (858,226 kg) for the
2025-2026 fishing year; and 1,770,258
b (802,976 kg) for the 2026—-2027 and
subsequent fishing years.

The current southern zone
commercial ACL (quota) is 3,617,120 1b
(1,640,698 kg). Under this proposed rule
the southern zone commercial ACL
(quota) would be 8,896,853 1b
(4,035,545 kg) for the 2022-2023 fishing
year; 7,703,373 1b (3,494,191 kg) for the
2023-2024 fishing year; 6,889,636 1b
(3,125,086 kg) for the 2024-2025 fishing
year; 6,320,021 1b (2,866,713 kg) for the
2025-2026 fishing year; and 5,913,152
b (2,682,161 kg) for the 2026-2027 and
subsequent fishing years. The proposed
revised commercial northern and
southern zone ACLs for Atlantic king
mackerel are all greater than the
observed landings in recent years. Based
on the average commercial landings
from 2015-2016 through 2019-2020,
future landings would be expected to
continue to be less than the proposed
commercial zone ACLs, and are not
expected to be constraining on harvest
or alter fishing activity.

Atlantic King Mackerel Commercial
Southern Zone Seasonal Quotas

The commercial fishing year for
Atlantic king mackerel is March through
February, and the commercial ACL for
the southern zone is divided between
two seasons. Season 1 is March 1
through September 30, and Season 2 is
October 1 through the end of February.
Season 1 is allocated 60 percent of the
Atlantic king mackerel commercial ACL
for the southern zone and Season 2 is
allocated 40 percent. The current quota
for Season 1 is 2,170,272 1b (984,419 kg)
and the quota for Season 2 is 1,446,848
1b (656,279 kg).

Based on the revised stock,
commercial, and commercial southern
zone ACLs in Amendment 34, the
commercial southern zone quota for
Season 1 would be 5,338,112 1b
(2,421,327 kg) for the 2022-2023 fishing
year, 4,622,024 1b (2,096,515 kg) for the
2023-2024 fishing year; 4,133,782 b
(1,875,052 kg) for the 2024-2025 fishing
year; 3,792,012 1b (1,720,028 kg) for the
2025-2026 fishing year; and 3,547,891
1b (1,609,296 kg) for the 2026—-2027
fishing year and subsequent fishing
years. The commercial southern zone
quota for Season 2 would be 3,558,741
Ib (1,614,218 kg) for the 2022—-2023
fishing year; 3,081,349 1b (1,397,676 kg)
for the 2023-2024 fishing year;
2,755,854 1b (1,250,034 kg) for the 2024—
2025 fishing year; 2,528,008 1b
(1,146,685 kg) for the 2025-2026 fishing
year; and 2,365,261 b (1,072,864 kg) for
the 2026-2027 fishing year and
subsequent fishing years. The proposed
commercial southern zone seasonal
quotas for Atlantic king mackerel are all
greater than the observed landings in
recent years. Based on the average
commercial landings from 2015-2016
through 2019-2020, landings would be
expected to continue to be less than the
proposed commercial southern zone
seasonal quotas, and are not expected to
be constraining on harvest or alter
fishing activity.

Atlantic King Mackerel Recreational
ACTs

The Atlantic king mackerel
recreational ACT was first established in
Amendment 18 to the CMP FMP (76 FR
82057, December 29, 2011) using the
equation recreational ACL*((1-
Proportional Standard Error (PSE)) or
0.5, whichever is greater). Recreational
ACTs for Atlantic king mackerel are
utilized in triggering the post-season
recreational AMs. For the Atlantic king
mackerel post-season AM, if
recreational landings exceed the ACL,
and the sum of the commercial and
recreational landings exceed the stock

ACL, a reduced bag limit would be
implemented the following fishing year
by the amount necessary to ensure the
recreational landings may achieve the
recreational ACT, but do not exceed the
recreational ACL. Additionally, if the
sum of the commercial and recreational
landings exceeds the stock ACL and
Atlantic king mackerel are overfished,
the recreational ACL and ACT may be
reduced for the following year by the
amount of any recreational sector
overage in the prior fishing year.
Because the post-season recreational
AM has not been triggered in the past,
and the SEDAR 38 Update (2020)
indicates that the Atlantic king mackerel
is not overfished, sector ACLs and the
recreational ACT can be increased
without having negative effects on the
sustainability of the stock and are not
expected to trigger post-season
recreational AMs. In Amendment 18
and past CMP amendments, the South
Atlantic Council has chosen to use the
5-year average PSE because it better
represents the precision of recent catch
estimates than the 3-year average. The
current recreational ACT of 7,400,000 lb
(3,356,584 kg) is derived from the
current ABC and recreational ACL.
Amendment 34 and this proposed rule
would maintain the formula for
determining the recreational ACTs, but
the PSE values used in the formula have
been updated to reflect the revised
recreational landings that are based on
the MRIP’s newer FES method, and the
revised stock ACL and recreational ACL.
The 5-year average PSE for the
recreational data was 0.137. Using the
current formula to calculate the
recreational ACT, the resulting
recreational ACT would be equal to the
recreational ACL multiplied by (1—
0.137), or 0.863, setting the recreational
ACT at 86.3 percent of the recreational
ACL.

Based on the revised stock and
recreational ACLs in Amendment 34,
the recreational ACT would be
16,914,489 1b (7,672,283 kg) for the
2022-2023 fishing year; 14,645,472 1b
(6,643,074 kg) for the 2023—-2024 fishing
year; 13,098,416 lb (5,941,342 kg) for the
2024-2025 fishing year; 12,015,476 1b
(5,450,128 kg) for the 2025-2026 fishing
year; and 11,241,947 1b (5,099,261 kg)
for the 2026—2027 fishing year and
subsequent fishing years.

Atlantic King Mackerel Recreational Bag
and Possession Limits

This proposed rule would revise the
recreational bag and possession limits in
the EEZ off the east coast of Florida. The
current recreational daily bag limit for
Atlantic king mackerel in both Federal
and state waters off the east coast of
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Florida is two fish per person. However,
the recreational daily bag limit is three
fish per person in the rest of the Gulf,
South Atlantic, and Mid-Atlantic
Federal waters. Fishermen and Mackerel
Cobia AP members have requested that
the Councils increase the bag limit for
Federal waters off of the Florida east
coast to three fish per person, to match
the bag limit within the rest of the
management area. Increasing the bag
limit in Federal waters off the east coast
of Florida would allow recreational
fishermen throughout the South
Atlantic Council’s management
jurisdiction the opportunity to harvest
the same amount of Atlantic king
mackerel. Additionally, the recreational
sector has not been reaching their ACL,
and the South Atlantic Council
anticipates that an increased
recreational ACL combined with an
increased bag limit will help increase
harvest.

Recreational Atlantic King Mackerel
and Atlantic Spanish Mackerel Landing
Fish Intact

Currently, Atlantic king mackerel and
Atlantic Spanish mackerel recreational
fishermen must land recreationally
harvested fish with the head and fins
intact. As described at 50 CFR
622.381(b), commercial Atlantic king
mackerel and Atlantic Spanish mackerel
fisherman are allowed to land these fish
without the head and fins intact (cut-
off/damaged) provided the remaining
portion of the fish complies with the
minimum size limit. The commercial
provision for cut-off fish was
implemented through Amendment 9 to
the CMP FMP (65 FR 16336, March 28,
2000) because of increasing interactions
with sharks or barracudas resulting in
Atlantic king mackerel and Atlantic
Spanish mackerel having their tails
bitten off before they could be landed.
In response to similar concerns from the
recreational sector about interactions
with sharks or barracudas resulting in
Atlantic king mackerel and Atlantic
Spanish mackerel having their tails
bitten off before they could be landed,
the Councils considered revising the
landing fish intact requirements in
Amendment 34. The Councils decided
that allowing possession of damaged
Atlantic king mackerel or Atlantic
Spanish mackerel could be expected to
minimally increase recreational harvest,
while reducing the number of discarded
fish.

This proposed rule would allow cut-
off (damaged) Atlantic king mackerel
and Atlantic Spanish mackerel caught
under the recreational bag limit and that
comply with the minimum size limits,
to be possessed, and offloaded ashore.

Additionally, this proposed rule revises
the definition of “damaged fish” to refer
to king or Spanish mackerel that are
damaged only through natural
predation.

Management Measures in Amendment
34 Not Codified Through This Proposed
Rule

OFL and ABC

The current OFL and ABC for Atlantic
king mackerel are 15,200,000 1b
(6,894,604 kg) and 12,700,000 lb
(5,760,623 kg), respectively,
implemented through Amendment 26 to
the CMP FMP (82 FR 17387, May 11,
2017). These catch limits are based on
the SEDAR 38 (2014) stock assessment
that used recreational landings
estimates generated using the Marine
Recreational Fishery Statistics Survey
estimation methods and the MRIP—
CHTS. Amendment 34 would adopt the
new OFL and ABC based on the results
of the SEDAR 38 Update (2020), which
used MRIP-FES recreational landings
estimates. Thus, the current and
proposed OFL and ABC are not directly
comparable because they are based on
different assessments and the updated
assessment includes changes in the
recreational catch estimates based on
new MRIP-FES methodology.

In Amendment 34, the OFL would be
33,900,000 1b (15,376,781 kg) for 2022—
2023; 29,400,000 1b (13,335,616 kg) for
2023-2024; 26,300,000 Ib (11,929,479
kg) for 2024-2025; 24,200,000 1b
(10,976,935 kg) for 2025-2026; and
22,800,000 1b (10,341,906 kg) for 2026—
2027 and subsequent years. The ABC
would be 32,800,000 1b (14,877,830 kg)
for 2022-2023; 28,400,000 lb
(12,882,023 kg) for 2023-2024;
25,400,000 1b (11,521,246 kg) for 2024—
2025; 23,300,000 1b (10,568,702 kg) for
2025-2026; and 21,800,000 lb
(9,888,314 kg) for 2026—2027 and
subsequent years.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this proposed rule is consistent
with the CMP FMP, the Magnuson-
Stevens Act, and other applicable laws,
subject to further consideration after
public comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866. The
Magnuson-Stevens Act provides the
statutory basis for this proposed rule.
No duplicative, overlapping, or
conflicting Federal rules have been
identified. A description of this
proposed rule and its purpose and need

are contained in the SUMMARY section of
the preamble.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The factual basis for this certification is
as follows.

The rule concerns commercial and
recreational fishing for Atlantic
migratory king mackerel in Federal
waters of the Mid-Atlantic and South
Atlantic. Anglers (recreational fishers)
would be directly affected by this rule;
however, anglers are not considered
small entities as that term is defined in
5 U.S.C. 601(6). The rule would also
directly apply to businesses that operate
in the commercial fishing industry, and
particularly those that operate
commercial fishing vessels that harvest
king mackerel in the Mid-Atlantic and
South Atlantic EEZ. Charter vessels and
headboats (for-hire) fishing businesses
would be indirectly affected, and
because the effects on for-hire fishing
businesses are indirect, they fall outside
the scope of the Regulatory Flexibility
Act (RFA).

From 2015 through 2019, an average
of 99.9 percent of commercial landings
of king mackerel were harvested from
and landed in the South Atlantic region
(Atlantic Coastal Cooperative Statistics
Program data). Because commercial
harvest from and landings in the South
Atlantic are so predominant, the
following analysis focuses on king
mackerel harvested from the South
Atlantic region and landed in a South
Atlantic state. All monetary figures are
in 2019 dollars.

Any commercial fishing vessel that
harvests king mackerel in the South
Atlantic EEZ (or Mid-Atlantic EEZ)
must have a valid Federal king mackerel
permit specifically assigned to that
vessel. A condition of the permit is that
all landings of king mackerel harvested
from either the EEZ or state waters must
be reported. An annual average of 858
vessels had valid Federal king mackerel
permits from 2015 through 2019, and
approximately 839 of those Federally
permitted vessels had homeports in the
South Atlantic. Approximately 81
percent (681) of the 839 South Atlantic
Federally permitted vessels had annual
reported landings of king mackerel on
average.

An estimated 532 unique businesses
operate the average 681 Federally
permitted vessels that harvest Atlantic
king mackerel annually. These 532
businesses represent approximately 74
percent of the 722 unique businesses
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located in the South Atlantic that hold
the 858 Federal king mackerel permits.

The average of federally permitted
king mackerel vessels that annually land
king mackerel in the South Atlantic
have a total annual revenue of $29,232
from all landings and king mackerel
accounts for approximately 29 percent
of that average annual revenue.
However, that average annual revenue
varies by state. Annual total dockside
revenue for the average federally
permitted vessel that lands king
mackerel in Florida and Georgia is
approximately $26,446, and king
mackerel accounts for approximately 35
percent of total dockside revenue. The
average permitted vessel with landings
of king mackerel in North Carolina and
South Carolina has annual total
dockside revenue of $28,651 and
$83,633, respectively. King mackerel
accounts for approximately 21 percent
of average annual total revenue of the
average permitted vessel that lands king
mackerel in North Carolina and
approximately 3 percent for the average
permitted vessel that lands king
mackerel in South Carolina.

NMFS expects all of the estimated 532
businesses that operate the average
annual 681 king mackerel permitted
vessels that harvest Atlantic king
mackerel operate primarily in, but not
necessarily exclusively in, the
commercial fishing industry. For RFA
purposes only, NMFS has established a
small business size standard for
businesses, including their affiliates,
whose primary industry is commercial
fishing (see 50 Code of Federal
Regulations (CFR) 200.2). A business
primarily engaged in commercial fishing
(North American Industry Classification
System (NAICS) code 11411) is
classified as a small business if it is
independently owned and operated, is
not dominant in its field of operation
(including affiliates) and has combined
annual receipts not in excess of $11
million for all its affiliated operations
worldwide. As stated above, the average
annual total revenue for the average
permitted vessel that reports landings of
Atlantic king mackerel is substantially
less than $11 million. Moreover,
additional analysis indicates none of the
estimated 532 businesses have
combined revenues that reach that
figure. Therefore, all of the 532
businesses that operate commercial
vessels that annually harvest king
mackerel in the South Atlantic EEZ are
small.

This proposed rule is composed of
five actions. Three of the actions
concern recreational fishing only and
for reasons stated above their impacts
are not relevant to this analysis. Action

1 in Amendment 34 would revise the
ABC and total ACL (commercial and
recreational) for Atlantic king mackerel.
Action 1 would increase the total ACL.
The increase would be 18,460,000 lb
(8,373,315 kg) in the 2022/2023 fishing
year, then lessen each year following
until the increase is 8,010,000 1b
(3,633,275 kg) in the 2026—-2027 and
subsequent fishing years. The impact of
this action on small commercial fishing
businesses is dependent on Action 2
(sector allocation).

Action 2 would retain the current
allocation of 37.1 percent of the total
ACL to the commercial sector and the
remaining 62.9 percent to the
recreational sector. Action 2 combined
with Action 1 would increase the
commercial ACL by 6,860,360 lb
(3,111,807 kg) in the 2022—2023 fishing
year, then lessen each year thereafter
until the increase in the commercial
ACL is 2,983,401 1b (1,353,248 kg) in
2026-2027 and beyond fishing years.

The increased commercial ACL would
allow for increased Atlantic king
mackerel landings, which could benefit
the average annual 681 permitted
vessels that harvest Atlantic king
mackerel and the 532 small businesses
that operate these vessels. With an
average dockside price of $2.30 per 1b,
the maximum annual potential benefit
to the combined small businesses,
assuming they account for all king
mackerel ACL landings, would be
annual increases in dockside revenue
from Atlantic king mackerel landings
that would range from approximately
$6.86 million to $15.78 million. That,
however, is a potential benefit only
because status quo commercial landings
have been less than the status quo
commercial ACL. Commercial landings
would have to increase in the future
beyond the status quo ACL to benefit
from the proposed increases in the
commercial ACL.

The commercial ACL for Atlantic king
mackerel is divided into two zones,
each with its own quota. The northern
zone is allocated 23.04 percent of the
commercial ACL while the southern
zone is allocated the remaining 76.96
percent of the commercial ACL. Under
combined Actions 1 and 2, the zone
allocations would not change, but the
quotas for both zones would increase
with the increase in the commercial
ACL. Although both zones’ status quo
landings have been less than their
respective status quo quotas, there is the
potential benefit of increased landings
in either or both zones in the future
because the quotas would increase.

Since 2020-2021, the fishing year for
the southern zone has been divided into
two seasons: Season 1 (March 1—

September 30) and Season 2 (October 1—
end of February), with 60 percent of the
southern zone quota allocated to Season
1 and the remaining 40 percent being
allocated to Season 2. During the 2020—
2021 and 2021-2022 fishing years,
landings of Atlantic king mackerel in
Season 1 and Season 2 were less than
the seasonal quotas. Hence, the
increases in the southern zone seasonal
quotas under combined Actions 1 and 2
are not expected to have any beneficial
impact on small businesses that harvest
Atlantic king mackerel in the southern
zone during either Season 1 or Season
2. Nonetheless, there is the potential
future benefit that comes from increases
in the seasonal quotas.

In summary, the proposed rule is
expected to have no adverse or
beneficial impact on small businesses.
However, the increases in the
commercial ACL and the corresponding
increases in the zone quotas and
southern zone seasonal quotas, would
generate potential future beneficial
impacts.

Action 5 would change the definition
of a damaged Atlantic king or Atlantic
Spanish mackerel. Currently, it is
equated with a cut-off fish, and that has
created confusion, particularly in the
recreational sector. The proposed action
would remove “cut-off,” while adding
that a damaged fish refers to a Atlantic
king mackerel or Atlantic Spanish
mackerel that is damaged only through
natural predation. Current commercial
requirements concerning landing fish
intact and damaged fish would be
retained. As such, Action 5 is an
administrative action concerning the
commercial sector and any impact
would be indirect.

From the above it is concluded that
the proposed rule would not have a
significant economic impact on a
substantial number of small entities and
an initial regulatory flexibility analysis
is not required and none has been
prepared.

Because no new reporting or record-
keeping requirements are introduced by
this proposed rule, the Paperwork
Reduction Act does not apply to this
proposed rule.

List of Subjects in 50 CFR Part 622

Annual catch limits, Atlantic, Bag and
possession limits, Fisheries, Fishing,
King mackerel, Spanish mackerel.
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Dated: February 2, 2023.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is proposed
to be amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF OF MEXICO, AND
SOUTH ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

§622.19 [Amended]

m 2.In §622.19, remove and reserve
paragraph (b)(1).

m 3.In §622.381, revise paragraphs (a)
and (b) to read as follows:

§622.381 Landing fish intact.

(a) Intact fish requirement. Cobia in or
from the Gulf and in the South Atlantic
EEZ south of a line extending due east
from the Florida/Georgia border, and
king mackerel and Spanish mackerel in
or from the Gulf, Mid-Atlantic, or South
Atlantic EEZ, except as specified for
king mackerel and Spanish mackerel in
paragraph (b) of this section, must be
maintained with head and fins intact.
Such fish may be eviscerated, gilled,
and scaled, but must otherwise be
maintained in a whole condition. The
operator of a vessel that fishes in the
EEZ is responsible for ensuring that fish
on that vessel in the EEZ are maintained
intact and, if taken from the EEZ, are
maintained intact through offloading
ashore, as specified in this section.

(b) Damaged king or Spanish
mackerel—(1) Commercial. Damaged
king or Spanish mackerel in the Gulf,
Mid-Atlantic, and South Atlantic EEZ
that comply with the minimum size
limits in §622.380(b) and (c),
respectively, and the trip limits in
§622.385(a) and (b), respectively, may
be possessed in the Gulf, Mid-Atlantic,
or South Atlantic EEZ on, and offloaded
ashore from, a vessel that is operating
under the respective trip limits. Such
damaged fish also may be sold. A
maximum of five additional damaged
king mackerel, not subject to the size
limits or trip limits, may be possessed
or offloaded ashore but may not be sold
or purchased and are not counted
against the trip limit. For the purposes
of this paragraph (b)(1), damaged fish,
refers to king or Spanish mackerel that
are damaged only through natural
predation.

(2) Recreational. Damaged king or
Spanish mackerel in the Mid-Atlantic
and South Atlantic EEZ that comply

with the minimum size limits
§622.380(b) and (c), respectively, and
the recreational bag and possession
limits in §622.382(a), may be possessed
in the Mid-Atlantic or South Atlantic
EEZ on, and offloaded ashore from, a
vessel that is operating under the
respective bag and possession limits.
For the purposes of this paragraph
(b)(2), damaged fish, refers to king or
Spanish mackerel that are damaged only
through natural predation.

m 4.In § 622.382, revise paragraph
(a)(1)(i) to read as follows:

§622.382 Bag and possession limits

* * * * *

(a] * * %

(1) * % %

(i) Atlantic migratory group king
mackerel—3.

m 5.In §622.384, revise introductory
paragraph (b)(2), and paragraphs (b)(2)(i)
and (b)(2)(ii) to read as follows:

§622.384 AQuotas.

* * * * *

(b) * * *

(2) Atlantic migratory group. The
Atlantic migratory group is divided into
northern and southern zones. The
descriptions of the zones are specified
in §622.369(a). Quotas for the northern
and southern zones are as follows:

(i) Northern zone. The quota is
2,663,507 1b (1,208,146 kg) for the 2022—
2023 fishing year, 2,306,207 1b
(1,046,078 kg) for the 2023-2024 fishing
year, 2,062,594 1b (935,577 kg) for the
2024-2025 fishing year, 1,892,064 lb
(858,226 kg) for the 2025-2026 fishing
year, and 1,770,258 1b (802,976 kg) for
the 2026-2027 and subsequent fishing
years. No more than 0.40 million 1b
(0.18 million kg) may be harvested by
purse seine gear.

(ii) Southern zone. The quota is
8,896,853 1b (4,035,545 kg] for the 2022—
2023 fishing year, 7,703,373 1b
(3,494,191 kg) for the 2023—2024 fishing
year, 6,889,636 1b (3,125,086 kg) for the
2024-2025 fishing year, 6,320,021 1b
(2,866,713 kg) for the 2025—-2026 fishing
year, and 5,913,152 1b (2,682,161 kg) for
the 2026—2027 and subsequent fishing
years.

(A) For the period March 1 through
September 30, each year, the seasonal
quota is 5,338,112 1b (2,421,327 kg) for
the 2022-2023 fishing year, 4,622,024 b
(2,096,515 kg) for the 2023—2024 fishing
year, 4,133,782 1b (1,875,052 kg) for the
2024-2025 fishing year, 3,792,012 1b
(1,720,028 kg) for the 2025—-2026 fishing
year, and 3,547,891 1b (1,609,296 kg) for
the 2026—2027 fishing year and
subsequent fishing years.

(B) For the period October 1 through
the end of February each year, the
seasonal quota is 3,558,741 lb
(1,614,218 kg) for the 2022-2023 fishing
year, 3,081,349 1b (1,397,676 kg) for the
2023-2024 fishing year, 2,755,854 1b
(1,250,034 kg) for the 2024-2025 fishing
year, 2,528,008 1b (1,146,685 kg) for the
2025-2026 fishing year, and 2,365,261
1b (1,072,864 kg) for the 20262027
fishing year and subsequent fishing
years.

(C) Any unused portion of the quota
specified in paragraph (b)(2)(ii)(A) of
this section will be added to the quota
specified in paragraph (b)(2)(ii)(B) of
this section. Any unused portion of the
quota specified in paragraph (b)(2)(ii)(B)
of this section, including any addition
of quota specified in paragraph
(b)(2)(i1)(A) of this section that was
unused, will become void at the end of
the fishing year and will not be added
to any subsequent quota.

* * * * *
m 6.In §622.388, revise paragraphs
(b)(1)(ii1), (b)(2)(@{), and (b)(3) to read as

follows:

§622.388 Annual catch limits (ACLS),
annual catch targets (ACTs), and
accountability measures (AMs).

(b) L

(1) * x %

(iii) The commercial ACL for the
Atlantic migratory group of king
mackerel is 11,560,360 1b (5,243,691 kg)
for the 2022-2023 fishing year,
10,009,580 1b (4,540,269 kg) for the
2023-2024 fishing year, 8,952,230 Ib
(4,060,663 kg) for the 2024-2025 fishing
year, 8,212,085 1b (3,724,939 kg) for the
2025-2026 fishing year, and 7,683,410
1b (3,485,136 kg) for the 2026-2027
fishing year and subsequent fishing
years.

(2) Recreational sector.

(i) If the recreational landings exceed
the recreational ACL as specified in this
paragraph and the sum of the
commercial and recreational landings,
as estimated by the SRD, exceeds the
stock ACL, as specified in paragraph
(b)(3) of this section, the AA will file a
notification with the Office of the
Federal Register, at or near the
beginning of the following fishing year
to reduce the bag limit by the amount
necessary to ensure recreational
landings may achieve the recreational
ACT, but do not exceed the recreational
ACL, in the following fishing year. The
recreational ACL is 19,599,640 1b
(8,890,247 kg) for the 2022—-2023 fishing
year, 16,970,420 lb (7,697,653 kg) for the
2023-2024 fishing year, 15,177,770 1b
(6,884,521 kg) for the 20242025 fishing
year, 13,922,915 lb (6,315,328 kg) for the
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2025-2026 fishing year, and 13,026,590
1b (5,908,762 kg) for the 2026-2027
fishing year and subsequent fishing
years. The recreational ACT is
16,914,489 1b (7,672,283 kg) for the
2022-2023 fishing year, 14,645,472 lb
(6,643,074 kg) for the 2023-2024 fishing
year, 13,098,416 million 1b (5,941,342
kg) for the 2024-2025 fishing year,
12,015,476 1b (5,450,128 kg) for the

2025-2026 fishing year, and 11,241,947
b (5,099,261 kg) for the 2026—-2027
fishing year and subsequent fishing

years.
* * * * *

(3) The stock ACL for Atlantic
migratory group king mackerel is
31,160,000 Ib (14,133,938 kg) for the
2022-2023 fishing year, 26,980,000 lb
(12,237,922 kg) for the 2023-2024

fishing year, 24,130,000 lb (10,945,184
kg) for the 2024-2025 fishing year,
22,135,000 1b (10,040,267 kg) for the
2025-2026 fishing year, and 20,710,000
1b (9,393,898 kg) for the 2026-2027
fishing year and subsequent fishing
years.

* * * * *

[FR Doc. 2023-02777 Filed 2—9-23; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding; whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by March 13, 2023
will be considered. Written comments
and recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: Importation of Table Eggs from
Regions Where Newcastle Disease and
Highly Pathogenic Avian Influenza is
Considered to Exist and Exportation of
Poultry and Hatching Eggs.

OMB Control Number: 0579-0328.
Summary of Collection: The Animal
Health Protection Act (AHPA) of 2002 is

the primary Federal law governing the
protection of animal health. The law
gives the Secretary of Agriculture broad
authority to detect, control, or eradicate
pests or diseases of livestock or poultry.
Veterinary Services, a program with the
Animal and Plant Health Inspection
Service (APHIS) is responsible for
administering regulations intended to
prevent the dissemination of animal
disease within the United States.
Regulations in title 9, Code of Federal
Regulations, section 94.6 deal
specifically with the importation of
table eggs from certain regions that may
pose a risk of introducing Newcastle
Disease (ND) into the United States.
Although this collection applies to any
region where ND is considered to exist,
the United States is not currently
importing table eggs from any ND-
affected region.

Need and Use of the Information:
APHIS uses the following information
activities to requires that U.S. exporters
use a health certificate to ensure poultry
and hatching eggs are free of disease: (1)
a certificate for table eggs from ND-
affected regions; and (2) a government
seal issued by the veterinarian
accredited by the national government
who signed the certificate. APHIS will
also use form VS—17-6, Export Health
Certificate for Poultry or Hatching Eggs
for Export. If the information were
collected less frequently or not collected
at all, APHIS would be unable to
establish an effective defense against the
incursion of ND from table eggs
imported from ND-affected regions. This
would cause serious economic
consequences for U.S. poultry industry,
which would be unable to export
poultry and hatching eggs.

Description of Respondents: Business
or other for-profit; Federal Government.

Number of Respondents: 201.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 3,405.

Animal and Plant Health Inspection
Service

Title: Case-Control Study of Highly
Pathogenic Avian Influenza in Poultry
2022.

OMB Control Number: 0579-0483.

Summary of Collection: Collection
and dissemination of animal health data
and information is mandated by 7
U.S.C. 391, the Animal Industry Act of
1884, which established the precursor of
the APHIS, Veterinary Services, the
Bureau of Animal Industry. Legal
requirements for examining and
reporting on animal disease control
methods were further mandated by 7
U.S.C. 8308 of the Animal Health
Protection Act, “Detection, Control, and
Eradication of Diseases and Pests,” May
13, 2002. This collection of commercial
table egg flock data is consistent with
the APHIS mission of protecting and
improving American agriculture’s
productivity and competitiveness.

In 2015, the United States
experienced an outbreak of HPAI that
has been described as the worst animal
health event in U.S. history, requiring
over $950,000,000 in federal
expenditures and a loss of nearly 50
million birds. At that time, in Iowa
alone, more than 30 million table egg
layers and pullets were lost to infection
or depopulation. This represented a loss
of 52% of the Iowa table egg layer
inventory.

Since that time, Federal, State, and
industry groups have promoted
biosecurity and preparedness efforts and
engaged in research that has guided
prevention work to minimize future
outbreaks. Though the 2022 outbreak of
HPALI has a wider geographic
distribution, the impacts have been
lessened. However, these effects are still
devastating. As of the end of May 2022,
nearly $800 million in federal
expenditures has been authorized. Over
58 million birds have been lost to
infection or depopulation, and over 70
percent of these birds are commercial
table egg layers, pullets, and breeder
birds.

Need and Use of the Information:
APHIS will collect information using a
questionnaire that include questions on-
farm practices including current
biosecurity practices, ecology and wild
birds/wildlife, farm worker practices,
equipment, egg handling, dead bird
handling, and barn-level parameters.
This information can support informed
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decision-making for producers seeking
to protect themselves against future
infection.

Without information on the most
likely routes of disease introduction,
flock managers are unable to implement
updated science-informed approaches to
preventing infection and/or spread.

Description of Respondents: Business
or other for-profit; State, local or Tribal
government.

Number of Respondents: 270.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 155.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2023-02869 Filed 2—9-23; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2023-0003]

Notice of Request for Revision to and
Extension of Approval of an
Information Collection; Environmental
Monitoring

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Revision to and extension of
approval of an information collection;
comment request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request a revision to and extension of
approval of an information collection
associated with environmental
monitoring.

DATES: We will consider all comments
that we receive on or before April 11,
2023.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
www.regulations.gov. Enter APHIS—
2023-0003 in the Search field. Select
the Documents tab, then select the
Comment button in the list of
documents.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2023-0003, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at regulations.gov or in
our reading room, which is located in

room 1620 of the USDA South Building,
14th Street and Independence Avenue
SW, Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: For
information on environmental
monitoring, contact Mr. Kai Caraher,
Biological Scientist-Staff Officer,
Permitting and Compliance
Coordination Branch, PPQ, APHIS, 4700
River Road Unit 150, Riverdale, MD
20737; (301) 851-2345; kai.caraher@
usda.gov. For information on the
information collection reporting
process, contact Mr. Joseph Moxey,
APHIS’ Paperwork Reduction Act
Coordinator, at (301) 851-2483;
joseph.moxey@usda.gov.
SUPPLEMENTARY INFORMATION:

Title: Environmental Monitoring.

OMB Control Number: 0579-0117.

Type of Request: Revision to and
extension of approval of an information
collection.

Abstract: The Animal and Plant
Health Inspection Service (APHIS) of
the U.S. Department of Agriculture
(USDA) provides leadership in ensuring
the health and care of animals and
plants, improves agricultural
productivity and competitiveness, and
contributes to the national economy and
the public health.

APHIS is committed to accomplishing
its mission in a manner that promotes
and protects the integrity of the
environment. This includes APHIS’
compliance with all applicable
environmental statutes and regulations,
including the National Environmental
Policy Act (NEPA) of 1969, as amended
(42 U.S.C. 4321 et seq.), (2) the Council
on Environmental Quality’s NEPA-
implementing regulations (40 CFR parts
1500-1508), (3) USDA’s NEPA-
implementing regulations (7 CFR part
1b), and (4) APHIS’ NEPA-
Implementing Procedures (7 CFR part
372).

APHIS engages in environmental
monitoring for certain activities that we
conduct to control or eradicate certain
pests and diseases. We monitor those
activities that have the greatest potential
for harm to the human environment to
ensure that the mitigation measures
developed to avoid that harm are
enforced and effective. In many cases,
monitoring is required where APHIS
programs are conducted close to
habitats of endangered and threatened
species. This monitoring is developed in
coordination with the U.S. Department
of the Interior’s Fish and Wildlife

Service, in compliance with the
Endangered Species Act (50 U.S.C.
17.11 and 17.12). APHIS field personnel
and State cooperators jointly use an
APHIS-provided environmental
monitoring form to collect information
concerning the effects of pesticide use
in these sensitive areas. The goal of
environmental monitoring is to track the
potential impact that APHIS activities
may have on the environment and to
use this knowledge in making any
necessary adjustments in future program
actions.

We are asking the Office of
Management and Budget (OMB) to
approve our use of this information
collection activity, as described, for an
additional 3 years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
burden for this collection of information
is estimated to average 0.20 hours per
response.

Respondents: Growers, pesticide
appliers, and State department of
agriculture personnel.

Estimated annual number of
respondents: 10.

Estimated annual number of
responses per respondent: 3.

Estimated annual number of
responses: 25.

Estimated total annual burden on
respondents: 5 hours. (Due to averaging,
the total annual burden hours may not
equal the product of the annual number
of responses multiplied by the reporting
burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
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Done in Washington, DG, this 6th day of
February 2023.

Anthony Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2023-02814 Filed 2—9-23; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2019-0002]

Notice of Availability of a
Supplemental Environmental
Assessment for Release of Aphalara
itadori From Murakami, Japan for the
Biological Control of Japanese, Giant,
and Bohemian Knotweeds in the
Contiguous United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of availability and
request for comments.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has prepared a
supplemental environmental assessment
(EA) relative to a 2020 EA for the release
of Aphalara itadori for the biological
control of Japanese, Giant, and
Bohemian knotweeds (Fallopia
japonica, F. sachalinensis, and F. x
bohemica), significant invasive weeds,
within the contiguous United States.
This supplement analyzes the potential
impacts of the release of A. itadori from
Murakami, Japan, that may be more
effective than the present Hokkaido and
Kyushu lines of A. itadori in reducing
infestations of knotweeds, particularly
hybrid knotweed, which is the most
abundant type of knotweed in the
United States. We are making the
supplemental EA available to the public
for review and comment.

DATES: We will consider all comments
that we receive on or before March 13,
2023.

ADDRESSES: You may submit comments
by either of the following methods:

e FederaleRulemaking Portal: Go to
www.regulations.gov. Enter APHIS—
2019-0002 in the Search field. Select
the Documents tab, then select the
Comment button in the list of
documents.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2019-0002, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

The supplemental environmental
assessment and any comments we

receive on this docket may be viewed at
www.regulations.gov or in our reading
room, which is located in room 1620 of
the USDA South Building, 14th Street
and Independence Avenue SW,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Robert S. Pfannenstiel, Acting Assistant
Director, Pests, Pathogens and
Biocontrol Permitting, Plant Health
Programs, PPQ, APHIS, 4700 River Road
Unit 133, Riverdale, MD 20737-1231;
(301) 851-2198; email:
bob.pfannenstiel@usda.gov.
SUPPLEMENTARY INFORMATION: Invasive
knotweeds in North America are a
complex of three closely related species
in the family Polygonaceae that were
introduced from Japan during the late
19th century. They include Fallopia
japonica (Japanese knotweed), F.
sachalinensis (Giant knotweed), and the
hybrid between the two, F. x bohemica
(Bohemian knotweed). These large
herbaceous perennials have spread
throughout much of North America,
with the greatest infestations in the
Pacific Northwest, the northeast of the
United States, and eastern Canada.
While capable of growing in diverse
habitats, the knotweeds have become
especially problematic along the banks
and floodplains of rivers and streams,
where they crowd out native plants and
potentially affect stream nutrients and
food webs. While several States have
active control programs against
knotweeds, the inaccessibility of some
of the infestations and the difficulty
with which the plants are killed suggest
that complete eradication of knotweeds
within the United States is unlikely.

Previously, the Hokkaido and Kyushu
biotypes of the insect, Aphalara itadori,
were chosen as potential biological
control organisms. The biotypes were
expected to reduce the severity of
infestations of Japanese, Giant, and
Bohemian knotweed, and they are
known to be highly host specific due to
their intimate relationship with their
host plants.

On May 28, 2019, the Animal and
Plant Health Inspection Service (APHIS)
published in the Federal Register (84
FR 24463-24464, Docket No. APHIS—
2019-0002) ! a notice in which we
announced the availability, for public
review and comment, of an

1To view the notice, supporting documents, and
the comments we received, go to https://
www.regulations.gov. Enter APHIS-2019-0002 in
the Search field.

environmental assessment (EA) that
examined the potential environmental
impacts associated with the release of A.
itadori from Kyushu and Hokkaido,
Japan, for the biological control of
Japanese, Giant, and Bohemian
knotweed within the contiguous United
States. After soliciting and reviewing
comments on the EA, we prepared a
finding of no significant impact
(FONSI). On November 30, 2020, we
published in the Federal Register (85
FR 76515-76516, Docket No. APHIS—
2019-0002) a notice in which we
announced the availability of the final
EA and FONSI.

In June 2021, APHIS received a
request to issue permits for the
environmental release of A. itadori
sourced from Murakami, Japan, into the
contiguous United States.
Environmental release of the Murakami
line of A. itadori may be more effective
than the Hokkaido and Kyushu lines. It
is native to a climate and photoperiod
better matched to the primary target
knotweed regions of the United States.
It is recently collected and thus field-
adapted (not lab-adapted as are
currently permitted lines). It also
performs particularly well on hybrid
knotweed (F. x bohemica), the most
abundant knotweed type in the United
States.

Before permits are issued for the
release of A. itadori from Murakami,
Japan, APHIS needs to analyze the
potential impacts of the release of A.
itadori from Murakami, Japan.
Accordingly, APHIS has prepared a
supplemental EA titled “Field Release
of the Knotweed Psyllid Aphalara
itadori (Hemiptera: Psyllidae) from
Murakami, Japan for Classical Biological
Control of Japanese, Giant, and
Bohemian Knotweeds, Fallopia
japonica, F. sachalinensis, and F. x
bohemica (Polygonaceae), in the
Contiguous United States, Supplemental
Environmental Assessment”” (November
2022).

We are making the supplemental EA
available to the public for review and
comment. We will consider all
comments that we receive on or before
the date listed under the heading
DATES at the beginning of this notice.

The supplemental EA may be viewed
on the Regulations.gov website or in our
reading room (see ADDRESSES above for
instructions accessing Regulations.gov
and information on the location and
hours of the reading room). In addition,
paper copies may be obtained by calling
or writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

The supplemental EA has been
prepared in accordance with: (1) The
National Environmental Policy Act of
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1969 (NEPA), as amended (42 U.S.C.
4321 et seq.); (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508); (3)
USDA regulations implementing NEPA
(7 CFR part 1b); and (4) Animal and
Plant Health Inspection Service’s NEPA
Implementing Procedures (7 CFR part
372).

Done in Washington, DC, this 6th day of
February 2023.
Anthony Shea,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 2023—-02812 Filed 2—-9-23; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
U.S. Codex Office

Codex Alimentarius Commission:
Meeting of the Codex Committee on
Food Import and Export Inspection and
Certification Systems

AGENCY: U.S. Codex Office, USDA.

ACTION: Notice of public meeting and
request for comments.

SUMMARY: The U.S. Codex Office is
sponsoring a public meeting on March
23, 2023 from 1:00-3:00 p.m. EST. The
objective of the public meeting is to
provide information and receive public
comments on agenda items and draft
United States (U.S.) positions to be
discussed at the 26th Session of the
Codex Committee on Food Import and
Export Inspection and Certification
Systems (CCFICS) of the Codex
Alimentarius Commission, which will
meet in Hobart, Tasmania, Australia
from May 1-5, 2023. The U.S. Manager
for Codex Alimentarius and the Under
Secretary for Trade and Foreign
Agricultural Affairs recognize the
importance of providing interested
parties the opportunity to obtain
background information on the 26th
Session of the CCFICS and to address
items on the agenda.

DATES: The public meeting is scheduled
for March 23, 2023, from 1-3 p.m. EST.

ADDRESSES: The public meeting will
take place via Video Teleconference
only. Documents related to the 26th
Session of the CCFICS will be accessible
via the internet at the following address:
https://www.fao.org/fao-who-
codexalimentarius/meetings/detail/en/
?meeting=CCFICS&session=26.

Dr. Michelle Catlin, U.S. Delegate to
the 26th Session of the CCFICS, invites
interested U.S. parties to submit their
comments electronically to the

following email address:
michelle.catlin@usda.gov.

Registration: Attendees may register
to attend the public meeting here:
https://www.zoomgov.com/meeting/
register/vjItc-ypqT4rGo2Uwvpv
FjgyoCNe5q1vSXA. After registering,
you will receive a confirmation email
containing information about joining the
meeting.

For further information about the 26th
Session of the CCFICS, contact Michelle
Catlin, Ph.D., International Coordination
Executive, Office of International
Coordination, Food Safety and
Inspection Service, U.S. Department of
Agriculture; Phone: +1 (202) 708-8769,
Email: michelle.catlin@usda.gov. For
further information about the public
meeting, contact the U.S. Codex Office,
1400 Independence Avenue SW, Room
4861, South Agriculture Building,
Washington, DC 20250; Phone: +1 (202)
720-9483; Email: uscodex@usda.gov.
SUPPLEMENTARY INFORMATION:

Background

The Codex Alimentarius Commission
was established in 1963 by two United
Nations organizations, the Food and
Agriculture Organization (FAO) and the
World Health Organization (WHO).
Through adoption of food standards,
codes of practice, and other guidelines
developed by its committees, and by
promoting their adoption and
implementation by governments, Codex
seeks to protect the health of consumers
and ensure fair practices in the food
trade.

The Terms of Reference for the Codex
Committee on Food Import and Export
Inspection and Certification Systems
(CCFICS) are:

(a) to develop principles and
guidelines for food import and export
inspection and certification systems
with a view to harmonising methods
and procedures which protect the health
of consumers, ensure fair trading
practices and facilitate international
trade in foodstuffs;

(b) to develop principles and
guidelines for the application of
measures by the competent authorities
of exporting and importing countries to
provide assurance where necessary that
foodstuffs comply with requirements,
especially statutory health
requirements;

(c) to develop guidelines for the
utilisation, as and when appropriate, of
quality assurance systems ! to ensure
that foodstuffs conform with

1 Quality assurance means all those planned and
systematic actions necessary to provide adequate
confidence that a product or service will satisfy
given requirements for quality (ISO-8402 Quality—
Vocabulary)

requirements and to promote the
recognition of these systems in
facilitating trade in food products under
bilateral/multilateral arrangements by
countries;

(d) to develop guidelines and criteria
with respect to format, declarations and
language of such official certificates as
countries may require with a view
towards international harmonization;

(e) to make recommendations for
information exchange in relation to food
import/export control;

(f) to consult as necessary with other
international groups working on matters
related to food inspection and
certification systems; and,

(g) to consider other matters assigned
to it by the Commission in relation to
food inspection and certification
systems.

The CCFICS is hosted by Australia,
and the meeting is attended by the
United States as a member country of
the Codex Alimentarius.

Issues To Be Discussed at the Public
Meeting

The following items on the agenda for
the 26th Session of the CCFICS will be
discussed during the public meeting:

e Matters referred by CAC and other
subsidiary bodies

e Matters of interest arising from FAO/
WHO

e Proposed draft guidelines on
recognition and maintenance of
equivalence of National Food Control
Systems (NFCS)

e Proposed draft Guidance on the
prevention and control of food fraud

e Proposed draft Principles and
Guidelines on the Use of Remote
Audit and Verification in Regulatory
Frameworks

e Proposed draft consolidated Codex
Guidelines related to equivalence

¢ Discussion paper on review and
update of the “Principles for
Traceability/Product Tracing as a Tool
Within a Food Inspection and
Certification System (CXG 60-2006)

e Other business and future work

Public Meeting

At the public meeting on March 23,
2023, draft U.S. positions on the agenda
items will be described and discussed,
and attendees will have the opportunity
to pose questions and offer comments.
Written comments may be offered at the
meeting or sent to Dr. Michelle Catlin,
U.S. Delegate to the 26th Session of the
CCFICS (see ADDRESSES). Written
comments should state that they relate
to activities of the 26th Session of the
CCFICS.


https://www.fao.org/fao-who-codexalimentarius/meetings/detail/en/?meeting=CCFICS&session=26
https://www.fao.org/fao-who-codexalimentarius/meetings/detail/en/?meeting=CCFICS&session=26
https://www.fao.org/fao-who-codexalimentarius/meetings/detail/en/?meeting=CCFICS&session=26
https://www.zoomgov.com/meeting/register/vJItc-ypqT4rG02UwvpvFjgyoCNe5q1vSXA
https://www.zoomgov.com/meeting/register/vJItc-ypqT4rG02UwvpvFjgyoCNe5q1vSXA
https://www.zoomgov.com/meeting/register/vJItc-ypqT4rG02UwvpvFjgyoCNe5q1vSXA
mailto:michelle.catlin@usda.gov
mailto:michelle.catlin@usda.gov
mailto:uscodex@usda.gov

8796

Federal Register/Vol. 838, No. 28/Friday, February 10, 2023/ Notices

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, the U.S.
Codex Office will announce this Federal
Register publication on-line through the
USDA Codex web page located at:
http://www.usda.gov/codex, a link that
also offers an email subscription service
providing access to information related
to Codex. Customers can add or delete
their subscriptions themselves and have
the option to password protect their
accounts.

USDA Non-Discrimination Statement

No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
States under any program or activity
conducted by the USDA.

How to File a Complaint of
Discrimination

To file a complaint of discrimination,
complete the USDA Program
Discrimination Complaint Form, which
may be accessed online at https://
www.usda.gov/oascr/filing-program-
discrimination-complaint-usda-
customer, or write a letter signed by you
or your authorized representative. Send
your completed complaint form or letter
to USDA by mail, fax, or email. Mail:
U.S. Department of Agriculture,
Director, Office of Adjudication, 1400
Independence Avenue SW, Washington,
DC 20250-9410; Fax: (202) 690-7442;
Email: program.intake@usda.gov.
Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.)
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).

Done at Washington, DC.

Mary Frances Lowe,

U.S. Manager for Codex Alimentarius.
[FR Doc. 2023-02810 Filed 2—-9-23; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the
Massachusetts Advisory Committee to
the U.S. Commission on Civil Rights

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act that
the Massachusetts Advisory Committee
(Committee) to the U.S. Commission on
Civil Rights will convene a business
meeting on February 23, 2023, 11:00
a.m. Eastern Time. The purpose of the
meeting is to continue its work on civil
asset forfeiture.

DATES: February 23; from 11:00 a.m.
(ET)

ADDRESSES: Meeting will be held via
Zoom.

Meeting Link (Audio/Visual): https://
tinyurl.com/3zhm98kf; passcode, if
needed: USCCR-MA.

Join by Phone (Audio Only): 1-551—
285-1373; Meeting ID: 160 350 78094#.
FOR FURTHER INFORMATION CONTACT:
Evelyn Bohor, at ebohor@usccr.gov or
202-381-8915.

SUPPLEMENTARY INFORMATION: Members
of the public can listen to these
discussions. Committee meetings are
available to the public through the
above call-in number. Any interested
member of the public may call this
number and listen to the meeting. An
open comment period will be provided
to allow members of the public to make
a statement as time allows. Callers can
expect to incur regular charges for calls
they initiate over wireless lines,
according to their wireless plan. The
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Individuals who are
deaf, deafblind and hard of hearing may
also follow the proceedings by first
calling the Federal Relay Service at 1—
800-877-8339 and providing the
Service with the conference call number
and conference ID number.

Members of the public are also
entitled to submit written comments;
the comments must be received in the
regional office within 30 days following
the meeting. Written comments may be
emailed to Evelyn Bohor at ebohor@
usccr.gov. Persons who desire
additional information may contact the
Regional Programs Unit at (312) 353—
8311.

Records generated from the meetings
may be inspected and reproduced at the
Regional Programs Unit Office, as they
become available, both before and after
the meeting. Records of the meeting will
be available via www.facadatabase.gov
under the Commission on Civil Rights,
Massachusetts Advisory Committee
link. Persons interested in the work of
this Committee are directed to the

Commission’s website, http://
www.usccr.gov, or may contact the
Regional Programs Unit at the above
email or street address.

Agenda

1. Welcome and Roll Call
II. Discussion on Civil Asset Forfeiture
III. Public Comment
IV. Discuss Next Steps
V. Adjournment

Dated: February 7, 2023.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2023—-02870 Filed 2—-9-23; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-12-2023]

Foreign-Trade Zone (FTZ) 81—
Portsmouth, New Hampshire;
Notification of Proposed Production
Activity; CAN-ONE (USA), INC.
(Aluminum Beverage Cans), Nashua,
New Hampshire

CAN-ONE (USA), INC. submitted a
notification of proposed production
activity to the FTZ Board (the Board) for
its facility in Nashua, New Hampshire,
within Subzone 81F. The notification
conforming to the requirements of the
Board’s regulations (15 CFR 400.22) was
received on January 19, 2023.

Pursuant to 15 CFR 400.14(b), FTZ
production activity would be limited to
the specific foreign-status material(s)/
component(s) and specific finished
product(s) described in the submitted
notification (summarized below) and
subsequently authorized by the Board.
The benefits that may stem from
conducting production activity under
FTZ procedures are explained in the
background section of the Board’s
website—accessible via www.trade.gov/
ftz.

The proposed finished product is
aluminum beverage cans (duty rate is
5.7%).

The proposed foreign-status materials
and components include various
aluminum components (coils; can ends;
can lids; uncoated sheets; coated
sheets); tin-plated steel in sheets; and,
flat-rolled steel plated with tin (duty
rate ranges from duty-free to 6.5%). The
request indicates that certain materials/
components are subject to duties under
Section 232 of the Trade Expansion Act
of 1962 (Section 232) or Section 301 of
the Trade Act of 1974 (Section 301),
depending on the country of origin. The
applicable Section 232 and Section 301


https://tinyurl.com/3zhm98kf
https://tinyurl.com/3zhm98kf
http://www.usda.gov/codex
mailto:program.intake@usda.gov
http://www.usccr.gov
http://www.usccr.gov
http://www.facadatabase.gov
http://www.trade.gov/ftz
http://www.trade.gov/ftz
mailto:ebohor@usccr.gov
mailto:ebohor@usccr.gov
mailto:ebohor@usccr.gov
https://www.usda.gov/oascr/filing-program-discrimination-complaint-usda-customer
https://www.usda.gov/oascr/filing-program-discrimination-complaint-usda-customer
https://www.usda.gov/oascr/filing-program-discrimination-complaint-usda-customer
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decisions require subject merchandise
to be admitted to FTZs in privileged
foreign status (19 CFR 146.41).

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary and sent to: ftz@trade.gov. The
closing period for their receipt is March
22,2023.

A copy of the notification will be
available for public inspection in the
“Online FTZ Information System”
section of the Board’s website.

For further information, contact
Juanita Chen at juanita.chen@trade.gov.

Dated: February 6, 2023.

Elizabeth Whiteman,

Acting Executive Secretary.

[FR Doc. 202302818 Filed 2-9-23; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-489-829, A-583-859, A-588—876, C—489—
830]

Steel Concrete Reinforcing Bar From
the Republic of Turkey, Taiwan, and
Japan: Continuation of Antidumping
and Countervailing Duty Orders

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) and the U.S.
International Trade Commission (ITC)
have determined that revocation of the
antidumping duty (AD) orders on steel
concrete reinforcing bar (rebar) from the
Republic of Turkey (Turkey), Taiwan,
and Japan, and the countervailing duty
(CVD) order on rebar from Turkey
would likely lead to continuation or
recurrence of dumping as well as net
countervailable subsidies and materials
injury to an industry in the United
States. Therefore, Commerce is
publishing a notice of continuation of
these AD and CVD orders.

DATES: Applicable February 10, 2023.
FOR FURTHER INFORMATION CONTACT: Jose
Rivera, AD/CVD Operations, Office VII,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-0842.
SUPPLEMENTARY INFORMATION:

Background

On June 1, 2022, Commerce published
the notice of initiation of the sunset
reviews of the AD and CVD orders.?

1 See Initiation of Five-Year (Sunset) Reviews, 87
FR 33123 (June 1, 2022); see also Steel Concrete

Commerce received a notice of intent to
participate from the Rebar Trade Action
Coalition (RTAC) and its individual
members, Nucor Corporation, Gerdau
Ameristeel US Inc., Commercial Metals
Company, Steel Dynamics, Inc., and
Byer Steel (collectively, domestic
interested party) within the deadline
specified in 19 CFR 351.218(d)(1)(i).2

On June 30, 2022, Commerce received
a substantive response from the
domestic interested party within the 30-
day deadline specified in 19 CFR
351.218(d)(3)(i).® We also received a
substantive response from the
Government of Turkey (GOT).*
However, we did not receive a
substantive response from any other
respondent interested party in this
proceeding, and no party requested a
hearing.

On July 21, 2022, Commerce notified
the ITC that it did not receive adequate
substantive responses from respondent
interested parties.® As a result, pursuant
to section 751(c)(3)(B) of the Tariff Act
of 1930, as amended (the Act) and 19
CFR 351.218(e)(1)(ii)(C)(2), Commerce
conducted expedited (120-day) sunset
reviews of the Orders.

As aresult of its reviews, Commerce
determined that revocation of the
Orders would likely lead to the
continuation or recurrence of dumping
and subsidization. Therefore, Commerce
notified the ITC of the magnitude of the
margins and subsidy rates likely to
prevail should the Orders be revoked,
pursuant to sections 751(c), and 752(b)

Reinforcing Bar from the Republic of Turkey and
Japan: Amended Final Affirmative Antidumping
Duty Determination for the Republic of Turkey and
Antidumping Duty Orders, 82 FR 32532 (July 14,
2017); Steel Concrete Reinforcing Bar from the
Republic of Turkey: Amended Final Affirmative
Countervailing Duty Determination and
Countervailing Duty Order, 82 FR 32531 (July 14,
2017); Steel Concrete Reinforcing Bar from Taiwan:
Antidumping Duty Order, 82 FR 45809 (October 2,
2017) (collectively, Orders).

2 See RTAC’s Letters, “Notice of Intent to
Participate—Taiwan,” “Notice of Intent to
Participate—Turkey,” “Notice of Intent to
Participate—Japan,” all dated June 15, 2022, and
“Notice of Intent to Participate in CVD Sunset
Review,” dated June 15, 2022.

3 See RTAC’s Letters, “Substantive Response to
Notice of CVD Sunset Review Initiation,” dated
June 30, 2022 (RTAC’s CVD Substantive Response);
“Substantive Response of Domestic Producers to
Notice of Initiation,” dated June 30, 2022
(Substantive Response Turkey); “Substantive
Response of Domestic Producers to Notice of
Initiation,” dated June 30, 2022 (Substantive
Response Taiwan); and “Substantive Response of
Domestic Producers to Notice of Initiation,” dated
June 30, 2022 (Substantive Response Japan).

4 See GOT’s Letter, “Substantive Response of the
Government of the Republic of Tiirkiye in the First
Sunset Review of the Countervailing Duly Order on
Steel Concrete Reinforcing Bar,”” dated June 30,
2022 (GOT’s Substantive Response).

5 See Commerce’s Letter, “Sunset Reviews
Initiated on June 1, 2022, dated July 21, 2022.

and (c) of the Act.6 On January 30, 2023,
the ITC published its determination,
pursuant to sections 751(c) and 752(a) of
the Act, that revocation of the Orders
would likely lead to continuation or
recurrence of material injury to an
industry in the United States within a
reasonably foreseeable time.”

Scope of the Orders

The merchandise subject to these
Orders is steel concrete reinforcing bar
imported in either straight length or coil
form (rebar) regardless of metallurgy,
length, diameter, or grade or lack
thereof. Subject merchandise includes
deformed steel wire with bar markings
(e.g., mill mark, size, or grade) and
which has been subjected to an
elongation test.

The subject merchandise includes
rebar that has been further processed in
the subject countries or a third country,
including but not limited to cutting,
grinding, galvanizing, painting, coating,
or any other processing that would not
otherwise remove the merchandise from
the scope of the Orders if performed in
the country of manufacture of the rebar.

Specifically excluded are plain
rounds (i.e., nondeformed or smooth
rebar). Also excluded from the scope is
deformed steel wire meeting ASTM
A1064/A1064M with no bar markings
(e.g., mill mark, size, or grade) and
without being subject to an elongation
test.

At the time of the filing of the
petition, there was an existing CVD
order on steel reinforcing bar from the
Republic of Turkey. See Steel Concrete
Reinforcing Bar from the Republic of
Turkey, 79 FR 65926 (November 6,
2014) (2014 Turkey CVD Order). The
scope of this CVD Order with regard to
rebar from Turkey covers only rebar
produced and/or exported by those
companies that are excluded from the
2014 Turkey CVD Order. At the time of
the issuance of the 2014 Turkey CVD
Order, Habas was the only excluded
Turkish rebar producer or exporter.

The subject merchandise is
classifiable in the Harmonized Tariff
Schedule of the United States (HTSUS)
primarily under item numbers
7213.10.0000, 7214.20.0000, and
7228.30.8010. The subject merchandise

6 See Steel Concrete Reinforcing Bar from the
Republic of Turkey, Taiwan, and Japan; Final
Results of First Expedited Sunset Reviews of the
Antidumping Duty Orders, 87 FR 60120 (October 4,
2022); and Steel Concrete Reinforcing Bar from the
Republic of Turkey: Final Results of the Expedited
Five-Year Sunset Review of the Countervailing Duty
Order, 87 FR 60376 (October 5, 2022).

7 See Steel Concrete Reinforcing Bar from Japan,
Taiwan, and Turkey Investigation Nos. 701-TA-564
and 731- TA-1338-1340 (Review), 88 FR 5918
(January 30, 2023).
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may also enter under other HTSUS
numbers including 7215.90.1000,
7215.90.5000, 7221.00.0017,
7221.00.0018, 7221.00.0030,
7221.00.0045, 7222.11.0001,
7222.11.0057, 7222.11.0059,
7222.30.0001, 7227.20.0080,
7227.90.6030, 7227.90.6035,
7227.90.6040, 7228.20.1000, and
7228.60.6000.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of the Orders is dispositive.

Continuation of the Orders

As aresult of the determinations by
Commerce and the ITC that revocation
of the Orders would likely lead to
continuation or recurrence of dumping,
countervailable subsidies, and material
injury to an industry in the United
States, pursuant to sections 751(c)(1)
and 751(d)(2) of the Act and 19 CFR
351.218(a), Commerce hereby orders the
continuation of the AD orders on rebar
from Turkey, Taiwan, and Japan, and
the CVD order on rebar from Turkey.
U.S. Customs and Border Protection will
continue to collect AD and CVD cash
deposits at the rates in effect at the time
of entry for all imports of subject
merchandise.

The effective date of continuation of
these Orders will be the date of
publication in the Federal Register of
this notice of continuation. Pursuant to
section 751(c)(2) of the Act, Commerce
intends to initiate the next five-year
review of the Orders not later than 30
days prior to the fifth anniversary of the
effective date of continuation.

Notification to Interested Parties

These five-year (sunset) reviews and
this notice are in accordance with
sections 751(c) and 751(d)(2) of the Act
and published in accordance with
section 777(i) of the Act, and 19 CFR
351.218(f)(4).

Dated: February 6, 2023.
Lisa W. Wang,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2023-02853 Filed 2—9-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-820]

Prestressed Concrete Steel Wire
Strand From Thailand: Preliminary
Results of Antidumping Duty
Administrative Review; 2021

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) preliminarily
determines that prestressed concrete
steel wire strand (PC strand) from
Thailand was sold in the United States
at less than normal value (NV) during
the period of review (POR) of January 1,
2021, through December 31, 2021.
Interested parties are invited to
comment on these preliminary results.
DATES: Applicable February 10, 2023.
FOR FURTHER INFORMATION CONTACT:
Brian Smith or Samantha Kinney, AD/
CVD Operations, Office VIII,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—1766 or
(202) 482-2285, respectively.
SUPPLEMENTARY INFORMATION:

Background

On January 28, 2004, Commerce
published the antidumping duty order
on PC strand from Thailand.? On March
9, 2022, in accordance with 19 CFR
351.221(c)(i), Commerce initiated an
administrative review of the Order,
covering one producer/exporter, The
Siam Industrial Wire Co., Ltd. (SIW).2

Pursuant to section 751(a)(3)(A) of the
Tariff Act of 1930, as amended (the Act),
on September 23, 2022, Commerce
determined that it was not practicable to
complete the preliminary results of this
review within 245 days and extended
the deadline for the preliminary results
of this review until January 31, 2023.3

For a detailed description of the
events that followed the initiation of
this review, see the Preliminary
Decision Memorandum.# A list of topics

1 See Notice of Amended Final Determination of
Sales at Less Than Fair Value and Antidumping
Duty Order: Prestressed Concrete Steel Wire Strand
from Thailand, 69 FR 4111 (January 28, 2004)
(Order).

2 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 87 FR
13252 (March 9, 2022).

3 See Memorandum, “Extension of Deadline for
Preliminary Results of Antidumping Duty
Administrative Review; 2021,”” dated September 23,
2022.

4 See Memorandum, ‘‘Prestressed Concrete Steel
Wire Strand from Thailand: Decision Memorandum

discussed in the Preliminary Decision
Memorandum is attached as an
appendix to this notice. The Preliminary
Decision Memorandum is a public
document and is available via
Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov. In addition, a complete
version of the Preliminary Decision
Memorandum can be accessed directly
at https://access.trade.gov/public/
FRNoticesListLayout.aspx.

Scope of the Order

The merchandise covered by the
Order is PC strand from Thailand.
Products subject to the Order are
currently classified in the Harmonized
Tariff Schedule of the United States
(HTSUS) subheadings 7312.10.3010 and
7312.10.3012. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
subject to this scope is dispositive. For
a complete description of the scope of
the Order, see the Preliminary Decision
Memorandum.

Methodology

Commerce is conducting this
administrative review in accordance
with section 751(a) of the Act. For a full
description of the methodology
underlying these preliminary results,
see the Preliminary Decision
Memorandum.

Preliminary Results of Review

We preliminarily determine the
following weighted-average dumping
margin exists for the period January 1,
2021, through December 31, 2021:

Weighted-
average
dumping

margin
(percent)

Exporter/producer

The Siam Industrial Wire Co.,
Ltd

2.18

Disclosure and Public Comment

We intend to disclose the calculations
performed for these preliminary results
of review to interested parties with an
administrative protective order within
five days of the date of publication of
the preliminary results in accordance
with 19 CFR 351.224(b).

Pursuant to 19 CFR 351.309(c),
interested parties may submit case briefs

for Preliminary Results of Antidumping Duty
Administrative Review; 2021,” dated concurrently
with, and hereby adopted by, this notice
(Preliminary Decision Memorandum).
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no later than 30 days after the date of
publication of this notice. Rebuttal
briefs, limited to issues raised in the
case briefs, may be filed no later than
seven days after the date for filing case
briefs.5 Parties who submit case briefs or
rebuttal briefs in this proceeding are
encouraged to submit with each
argument: (1) a statement of the issue;
(2) a brief summary of the argument;
and (3) a table of authorities.6 Case and
rebuttal briefs should be filed using
ACCESS.”

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing must submit a written request to
the Assistant Secretary for Enforcement
and Compliance, U.S. Department of
Commerce, filed electronically via
ACCESS, within 30 days after the date
of publication of this notice. Requests
should contain: (1) the party’s name,
address, and telephone number; (2) the
number of participants; and (3) a list of
issues parties intend to discuss. Issues
raised in the hearing will be limited to
those raised in the respective case and
rebuttal briefs. If a request for a hearing
is made, Commerce intends to hold a
hearing at a time and date to be
determined.® Parties should confirm the
date, time, and location of the hearing
two days before the scheduled date.

An electronically filed document
must be received successfully in its
entirety by Commerce’s electronic
records system, ACCESS, by 5:00 p.m.
Eastern Time on the date that the
document is due. Note that Commerce
has temporarily modified certain of its
requirements for serving documents
containing business proprietary
information, until further notice.®

Commerce intends to issue the final
results of this administrative review,
including the results of its analysis of
the issues raised in any case or rebuttal
briefs, no later than 120 days after the
date of publication of this notice, unless
this deadline is extended.1°

Assessment Rates

Pursuant to section 751(a)(2)(A) of the
Act and 19 CFR 351.212(b)(1),
Commerce intends to determine, and
U.S. Customs and Border Protection
(CBP) shall assess, antidumping duties
on all appropriate entries of subject

5 See 19 CFR 351.309(d)(1) and (2); see also
Temporary Rule Modifying AD/CVD Service
Requirements Due to COVID-19; Extension of
Effective Period, 85 FR 41363 (July 10, 2020)
(Temporary Rule).

6 See 19 CFR 351.309(c)(2) and (d)(2).

7 See 19 CFR 351.303(f).

8 See 19 CFR 351.310(d).

9 See Temporary Rule.

10 See section 751(a)(3)(A) of the Act; and 19 CFR
351.213(h).

merchandise covered by this review.
Commerce intends to issue assessment
instructions to CBP no earlier than 35
days after the date of publication of the
final results of this administrative
review in the Federal Register. If a
timely summons is filed at the U.S.
Court of International Trade, the
assessment instructions will direct CBP
not to liquidate relevant entries until the
time for parties to file a request for a
statutory injunction has expired (i.e.,
within 90 days of publication).

If SIW’s weighted-average dumping
margin is not zero or de minimis (i.e.,
less than 0.5 percent) in the final results
of this review, and because SIW
reported entered values for all of its
sales, we intend to calculate importer-
specific ad valorem assessment rates
based on the ratio of the total amount of
dumping calculated for each importer’s
examined sales to the total entered
value of those sales, in accordance with
19 CFR 351.212(b)(1). We intend to
instruct CBP to assess antidumping
duties on all appropriate entries covered
by this review when the importer-
specific assessment rate calculated in
the final results of this review is above
de minimis (i.e., 0.50 percent). If SIW’s
overall weighted-average dumping
margin is zero or de minimis or where
an importer-specific ad valorem
assessment rate is zero or de minimis, in
the final results of review, we intend to
instruct CBP to liquidate the appropriate
entries without regard to antidumping
duties.?

In accordance with Commerce’s
“automatic assessment” practice, for
entries of subject merchandise during
the POR produced by SIW for which it
did not know that the merchandise was
destined for the United States, we
intend to instruct CBP to liquidate those
entries at the all-others rate in the
original less-than-fair-value (LTFV)
investigation 12 if there is no rate for the
intermediate company(ies) involved in
the transaction.13

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the notice of final results
of this administrative review for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,

11 See 19 CFR 351.106(c)(2); see also
Antidumping Proceeding: Calculation of the
Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping
Proceedings; Final Modification, 77 FR 8101, 8103
(February 14, 2012).

12 See Order, 69 FR at 4111.

13For a full discussion of this practice, see
Antidumping and Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68 FR 23954
(May 6, 2003).

for consumption on or after the date of
publication, as provided by section
751(a)(2)(C) of the Act: (1) the cash
deposit rate for SIW will be that
established in the final results of this
administrative review, except if the rate
is less than 0.50 percent and, therefore,
de minimis within the meaning of 19
CFR 351.106(c)(1), in which case the
cash deposit rate will be zero; (2) for
previously investigated companies not
participating in this review, the cash
deposit will continue to be the
company-specific cash deposit rate
published for the most recently
completed segment of this proceeding in
which the company participated; (3) if
the exporter is not a firm covered in this
review, a prior review, or the underlying
investigation, but the producer is, then
the cash deposit rate will be the rate
established for the most recently
completed segment of this proceeding
for the producer of the merchandise;
and (4) the cash deposit rate for all other
producers or exporters will continue to
be 12.91 percent, the all-others rate
established in the LTFV investigation.14
These cash deposit requirements, when
imposed, shall remain in effect until
further notice.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this POR.
Failure to comply with this requirement
could result in Commerce’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of doubled
antidumping duties.

Notification to Interested Parties

We are issuing and publishing these
preliminary results in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act, and 19 CFR 351.221(b)(4).

Dated: January 31, 2023.
Lisa W. Wang,
Assistant Secretary for Enforcement and
Compliance.
Appendix
List of Topics Discussed in the Preliminary
Decision Memorandum

I. Summary

1I. Background

I1II. Scope of the Order

IV. Discussion of the Methodology
V. Currency Conversion

14 See Order, 69 FR at 4111.
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VI. Recommendation

[FR Doc. 2023—-02905 Filed 2—-9-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-112]

Certain Collated Steel Staples From
the People’s Republic of China: Final
Results of Antidumping Duty
Administrative Review; Final
Determination of No Shipments; and
Partial Rescission; 2020-2021

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) determines that
Tianjin Hweschun Fasteners
Manufacturing Co., Ltd. (Hweschun)
and Zhejiang Best Nail Industrial Co.,
Ltd./Shaoxing Bohui Import & Export
Co., Ltd. (Best Nail/Shaoxing Bohui) did
not sell certain collated steel staples
from the People’s Republic of China
(China) at less than normal value during
the period of review (POR), January 8,
2020, through June 30, 2021. Commerce
further determines that Unicorn
Fasteners Co., Ltd. (Unicorn Fasteners)
made no shipments and Tianjin
Jinyifeng Hardware Co., Ltd. (Tianjin
Jinyifeng) had no reviewable entries of
the subject merchandise during the
POR. Commerce also determines that
China Staple (Tianjin) Co., Ltd. (China
Staple); Shanghai Yueda Nails Co., Ltd.
(Shanghai Yueda); and Shijiazhuang
Shuangming Trade Co., Ltd.
(Shijiazhuang Shuangming) have not
established their separate rate eligibility
and, therefore, are part of the China-
wide entity.

DATES: Applicable February 10, 2023.
FOR FURTHER INFORMATION CONTACT: Max
Goldman or Brian Smith, AD/CVD
Operations, Office VIII, Enforcement
and Compliance, International Trade
Administration, Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-0224 or (202) 482-1766,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On August 8, 2022, Commerce
published the Preliminary Results.® For

1 See Certain Collated Steel Staples from the
People’s Republic of China: Preliminary Results of
the Antidumping Duty Administrative Review and
Preliminary Determination of No Shipments; 2020-
2021, 87 FR 48153 (August 8, 2022) (Preliminary
Results), and accompanying Preliminary Decision
Memorandum (PDM).

events subsequent to the Preliminary
Results, see the Issues and Decision
Memorandum.2

Scope of the Order 3

The merchandise subject to the Order
is certain collated steel staples which
are currently classifiable under
subheading 8305.20.0000 of the
Harmonized Tariff Schedule of the
United States (HTSUS). While the
HTSUS subheading and ASTM
specification are provided for
convenience and for customs purposes,
the written description of the subject
merchandise is dispositive. A full
description of the scope of the Order is
contained in the Issues and Decision
Memorandum.

Analysis of Comments Received

All issues raised by interested parties
in briefs are addressed in the Issues and
Decision Memorandum. A list of the
issues addressed in the Issues and
Decision Memorandum is provided in
the appendix to this notice. The Issues
and Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov. In addition, a complete
version of the Issues and Decision
Memorandum can be accessed directly
at https://access.trade.gov/public/
FRNoticesListLayout.aspx. Changes
Since the Preliminary Results.

Based on our verification findings,
review of the record, and comments
received from interested parties
regarding our Preliminary Results, we
made changes to the margin calculation
for Best Nail/Shaoxing Bohui.*

Final Determination of No Shipments

In the Preliminary Results, we
preliminarily determined that Unicorn
Fasteners had no shipments of subject
merchandise to the United States during
the POR.®> No party filed comments with
respect to this preliminary finding and
we received no information to
contradict it. Therefore, we continue to

2 See Memorandum, “Certain Collated Steel
Staples from the People’s Republic of China: Issues
and Decision Memorandum for the Final Results of
the 2020-2021 Antidumping Duty Administrative
Review,” dated concurrently with, and hereby
adopted by, this notice (Issues and Decision
Memorandum).

3 See Certain Collated Steel Staples from the
People’s Republic of China: Antidumping Duty
Order, 85 FR 43815 (July 20, 2020) (Order).

4 See Issues and Decision Memorandum; see also
Memorandum, ‘‘Final Results Calculation
Memorandum for Best Nail/Shaoxing Bohui,” dated
concurrently with this notice.

5 See Preliminary Results, 87 FR at 48154.

find that Unicorn Fasteners had no
shipments of subject merchandise
during the POR and will issue
appropriate liquidation instructions that
are consistent with our “automatic
assessment”’ clarification for these final
results.6

Partial Rescission

In the Preliminary Results, we
preliminarily granted Tianjin Jinyifeng
Hardware Co., Ltd. (Jinyifeng) a separate
rate. However, based on comments
received from interested parties and the
record information, we determine that
Jinyifeng had no reviewable entries of
subject merchandise during the POR.7
Therefore, we are rescinding this review
with respect to Jinyifeng in accordance
with 19 CFR 351.213(d)(3) because
Jinyifeng did not have a reviewable
entry of subject merchandise during the
POR.

Separate Rate Respondents

In our Preliminary Results, we
determined that Best Nail/Shaoxing
Bohui, Hweschun, and Jinyifeng
demonstrated their eligibility for
separate rates.8 We received no
arguments since the issuance of the
Preliminary Results that provide a basis
for reconsideration of this determination
with respect to Best Nail/Shaoxing
Bohui and Hweschun. Therefore, for
these final results, we continue to find
that Best Nail/Shaoxing Bohui and
Hweschun are each eligible for a
separate rate, as indicated in the table in
the “Final Results of Review” section of
this notice. As noted above, we are
rescinding this review with respect to
Jinyifeng in the final results.

The China-Wide Entity

In the Preliminary Results, Commerce
found that three companies for which a
review was requested © did not establish
eligibility for a separate rate because
they did not file a timely separate rate
application or a separate rate
certification, as appropriate.19 No party
commented on the Preliminary Results
with respect to these three companies’
separate rate ineligibility. Therefore, for
these final results, we determine the
three companies at issue to be part of
the China-wide entity. Because no party
requested a review of the China-wide

6 See Non-Market Economy Antidumping
Proceedings: Assessment of Antidumping Duties, 76
FR 65694 (October 24, 2011) (Assessment Practice
Refinement).

7 See Issues and Decision Memorandum at
Comment 2 for further discussion.

8 See Preliminary Results PDM at 5-9.

91d. at 9-10. These companies are China Staple;
Shanghai Yueda; and Shijiazhuang Shuangming.

10]d.
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entity, and Commerce no longer
considers the China-wide entity as an
exporter conditionally subject to
administrative reviews, 11 we did not
conduct a review of the China-wide
entity. Thus, the weighted-average
dumping margin for the China-wide
entity (i.e., 112.01 percent) 12 is not
subject to change as a result of this
review.

Final Results of Review

For companies subject to this review,
which established their eligibility for a
separate rate, Commerce determines that
the following weighted-average
dumping margins exist for the period
January 8, 2020, through June 30, 2021:

Weighted-
average
Exporters dumping
margin
(percent)
Tianjin Hweschun Fasteners
Manufacturing Co., Ltd ........... 0.00
Zhejiang Best Nail Industrial Co.,
Ltd./Shaoxing Bohui Import &
Export Co., Ltd ...ccceeeeiienen. 0.00

Disclosure

We intend to disclose the calculations
performed to parties in this proceeding
within five days of the date of
publication of this notice in accordance
with 19 CFR 351.224(b).

Assessment Rates

Pursuant to section 751(a)(2)(C) of the
Tariff Act of 1930, as amended (the Act)
and 19 CFR 351.212(b), Commerce has
determined, and U.S Customs and
Border Protection (CBP) shall assess,
antidumping duties on all appropriate
entries of subject merchandise in
accordance with these final results of
review. Commerce intends to issue
assessment instructions to CBP no
earlier than 35 days after the date of
publication of these final results. If a
timely summons is filed at the U.S.
Court of International Trade, the
assessment instructions will direct CBP
not to liquidate relevant entries until the
time for parties to file a request for a
statutory injunction has expired (i.e.,
within 90 days of publication).

11 See Antidumping Proceedings: Announcement
of Change in Department Practice for Respondent
Selection in Antidumping Duty Proceedings and
Conditional Review of the Nonmarket Economy
Entity in NME Antidumping Duty Proceedings, 78
FR 65963, 65969-70 (November 4, 2013).

12 The China-wide rate determined in the less-
than-fair-value investigation is 122.55 percent. See
Order, 85 FR at 43816. This rate was adjusted for
export subsidies to determine the cash deposit rate
(112.01 percent) for companies in the China-wide
entity.

For both mandatory respondents
whose ad valorem weighted-average
dumping margins are zero, we will
instruct CBP to liquidate the appropriate
entries without regard to antidumping
duties.13 For entries that were not
reported in the U.S. sales databases
submitted by each mandatory
respondent during this review,
Commerce will instruct CBP to liquidate
such entries at the China-wide rate (i.e.,
112.01 percent).

For the companies identified as part
of the China-wide entity, China Staple,
Shanghai Yueda, and Shijiazhuang
Shuangming, we will instruct CBP to
apply the China-wide rate (i.e., 112.01
percent) to all entries of subject
merchandise during the POR which
were exported by those companies.

For Unicorn Fasteners, which
Commerce determined had no
shipments of the subject merchandise),
any suspended entries that entered
under that exporter’s case number (i.e.,
at that exporter’s cash deposit rate) will
be liquidated at the rate for the China-
wide entity, consistent with
Commerce’s assessment practice in non-
market economy cases.* For Jinyifeng,
for which the administrative review is
rescinded, antidumping duties shall be
assessed at a rate equal to the cash
deposit of estimated antidumping duties
required at the time of entry, or
withdrawal from warehouse, for
consumption, in accordance with 19
CFR 351.212(c)(1)(i).

Cash Deposit Requirements

The following per-unit cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise from China
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided by section
751(a)(2)(C) of the Act: (1) for Best Nail/
Shaoxing Bohui and Hweschun, the
cash deposit rate will be equal to their
weighted-average dumping margins
established in the final results of this
review; (2) for previously investigated or
reviewed Chinese and non-Chinese
exporters not listed above that have
separate rates, the cash deposit rate will
continue to be the exporter-specific rate
published for the most recently
completed segment of this proceeding in
which they were reviewed; (3) for all
Chinese exporters of subject
merchandise that have not been found
to be entitled to a separate rate, the cash
deposit rate will be equal to the

13 See 19 CFR 351.106(c)(2).
14For a full discussion of this practice, see
Assessment Practice Refinement, 76 FR at 65694.

weighted-average dumping margin for
the China-wide entity (i.e., 112.01
percent); and (4) for all non-Chinese
exporters of subject merchandise which
have not received their own separate
rate, the cash deposit rate will be the
rate applicable to the Chinese
exporter(s) that supplied that non-
Chinese exporter. These per-unit cash
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers Regarding the
Reimbursement of Duties

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping and/or countervailing
duties prior to liquidation of the
relevant entries during this POR. Failure
to comply with this requirement could
result in Commerce’s presumption that
reimbursement of antidumping and/or
countervailing duties has occurred and
the subsequent assessment of double
antidumping duties.

Administrative Protective Order (APO)

This notice also serves as a reminder
to parties subject to an APO of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3), which
continues to govern business
proprietary information in this segment
of the proceeding. Timely written
notification of the return or destruction
of APO materials, or conversion to
judicial protective order, is hereby
requested. Failure to comply with the
regulations and terms of an APO is a
violation which is subject to sanction.

Notification to Interested Parties

We are issuing and publishing these
final results of administrative review
and notice in accordance with sections
751(a)(1) and 777(i) of the Act.

Dated: February 3, 2023.
Lisa W. Wang,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary
II. Background
I1I. Scope of the Order
IV. Changes Since the Preliminary Results
V. Discussion of the Issues
Comment 1: Whether to Apply Adverse
Facts Available to Hweschun and Best
Nail/Shaoxing Bohui
Comment 2: Whether Jinyifeng Is Eligible
for a Separate Rate
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Comment 3: Whether to Conduct a Bona
Fides Analysis of Best Nail’s Sales

Comment 4: Valuation of Best Nail’s
Reported Glue Factor

Comment 5: Valuation of Hweschun’s Non-
Market Economy Ocean Freight

Comment 6: Whether to Grant Hweschun
a Steel Scrap Offset

VI. Recommendation

[FR Doc. 2023—-02816 Filed 2—-9-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

[A-433-812, A-423-812, A-351-847, A-570—-
047, A-427-828, A-428-844, A-475-834, A-
588-875, A-580-887, A-791-822, A-583—
858, A-489-828]

Certain Carbon and Alloy Steel Cut-to-
Length Plate From Austria, Belgium,
Brazil, the People’s Republic of China,
France, the Federal Republic of
Germany, the Republic of Korea, Italy,
Japan, South Africa, Taiwan, and the
Republic of Turkey: Continuation of
Antidumping Duty Order (Austria,
Belgium, the People’s Republic of
China, France, the Federal Republic of
Germany, the Republic of Korea, Italy,
Japan, South Africa, Taiwan, and the
Republic of Turkey) and Revocation of
Antidumping Duty Order (Brazil)

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the U.S. Department
of Commerce (Commerce) and the U.S.
International Trade Commission (ITC)
that revocation of the antidumping duty
(AD) orders on certain carbon and alloy
steel cut-to-length plate (CTL plate)
from Austria, Belgium, the People’s
Republic of China (China), France, the
Federal Republic of Germany
(Germany), Italy, Japan, the Republic of
Korea (Korea), South Africa, Taiwan,
and the Republic of Turkey (Turkey)
would likely lead to a continuation or
recurrence of dumping and material
injury to an industry in the United
States, Commerce is publishing a notice
of continuation of these AD orders.
Further, as a result of the ITC’s
determination that revocation of the AD
order on CTL plate from Brazil is not
likely to lead to continuation or
recurrence of material injury to an
industry in the United States,
Commerce is revoking the AD order on
CTL plate from Brazil.

DATES: AD Revocation (Brazil):
Applicable February 1, 2022; AD
Continuation (Austria, Belgium, China,
France, Germany, Italy, Japan, Korea,

South Africa, Taiwan, and Turkey):
Applicable February 10, 2023.

FOR FURTHER INFORMATION CONTACT:
Bryan Hansen or Minoo Hatten, AD/
CVD Operations, Office I, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-3683 or (202) 482—-1690,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 1, 2017, Commerce
published the AD orders on CTL plate
from Brazil, South Africa, and Turkey.
On March 20, 2017, Commerce
published the AD order on CTL plate
from China. On May 25, 2017,
Commerce published the AD orders on
CTL plate from Austria, Belgium,
France, Germany, Italy, Japan, Korea,
and Taiwan.? On December 1, 2021,
Commerce initiated,2 and the ITC
instituted,3 sunset reviews of the
Orders, pursuant to section 751(c)(2) of
the Tariff Act of 1930, as amended (the
Act).

As aresult of its reviews, Commerce
determined, pursuant to sections
751(c)(1) and 752(c) of the Act, that
revocation of the Orders would likely
lead to continuation or recurrence of
dumping. Commerce, therefore, notified
the ITC of the magnitude of the margins
of dumping rates likely to prevail
should these Orders be revoked.4 On
February 3, 2023, the ITC published its
determinations, pursuant to section
751(c) of the Act, that revocation of the
AD orders on CTL plate from Austria,

1 See Certain Carbon and Alloy Steel Cut-to-
Length Plate from Brazil, South Africa, and the
Republic of Turkey: Antidumping Duty Orders, 82
FR 8911 (February 1, 2017); Certain Carbon and
Alloy Steel Cut-to-Length Plate from the People’s
Republic of China: Antidumping Duty Order, 82 FR
14349 (March 20, 2017); and Certain Carbon and
Alloy Steel Cut-To-Length Plate from Austria,
Belgium, France, the Federal Republic of Germany,
Italy, Japan, the Republic of Korea, and Taiwan:
Amended Final Affirmative Antidumping
Determinations for France, the Federal Republic of
Germany, the Republic of Korea and Taiwan, and
Antidumping Duty Orders, 82 FR 24096 (May 25,
2017) (collectively, Orders).

2 See Initiation of Five-Year (Sunset) Reviews, 86
FR 68220 (December 1, 2021).

3 See Carbon and Alloy Steel Cut-to-Length Plate
from Austria, Belgium, Brazil, China, France,

Germany, Italy, Japan, Korea, South Africa, Taiwan,

and Turkey; Institution of Five-Year Reviews, 86 FR
68269 (December 1, 2021).

4 See Certain Carbon and Alloy Steel Cut-to-
Length Plate from Austria, Belgium, Brazil, the
People’s Republic of China, France, the Federal
Republic of Germany, the Republic of Korea, Italy,
Japan, South Africa, Taiwan, and the Republic of
Turkey: Final Results of the Expedited Sunset
Reviews of the Antidumping Duty Orders, 87 FR
17066 (March 25, 2022), and accompanying Issues
and Decision Memorandum.

Belgium, China, France, Germany, Italy,
Japan, Korea, South Africa, Taiwan, and
Turkey would likely lead to a
continuation or recurrence of material
injury to an industry in the United
States within a reasonably foreseeable
time, but that revocation of the AD order
on CTL plate from Brazil would not be
likely to lead to continuation or
recurrence of material injury within a
reasonably foreseeable time.5

Scopes of the Orders

The product covered by the Orders is
CTL plate. For complete descriptions of
the scopes of the Orders, see the
appendix to this notice.

Continuation of the AD Orders on CTL
Plate From Austria, Belgium, China,
France, Germany, Italy, Japan, Korea,
South Africa, Taiwan, and Turkey

As a result of the determinations by
Commerce and the ITC that revocation
of the AD orders on CTL plate from
Austria, Belgium, China, France,
Germany, Italy, Japan, Korea, South
Africa, Taiwan, and Turkey would
likely lead to a continuation or
recurrence of dumping and material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act and 19 CFR 351.218(a),
Commerce hereby orders the
continuation of the AD orders on CTL
plate from Austria, Belgium, China,
France, Germany, Italy, Japan, Korea,
South Africa, Taiwan, and Turkey. U.S.
Customs and Border Protection (CBP)
will continue to collect AD cash
deposits at the rates in effect at the time
of entry for all imports of subject
merchandise.

The effective date of the continuation
of the AD orders on CTL plate from
Austria, Belgium, China, France,
Germany, Italy, Japan, Korea, South
Africa, Taiwan, and Turkey will be the
date of publication in the Federal
Register of this notice of continuation.
Pursuant to section 751(c)(2) of the Act
and 19 CFR 351.218(c)(2), Commerce
intends to initiate the next five-year
(sunset) review of the AD orders on CTL
plate from Austria, Belgium, China,
France, Germany, Italy, Japan, Korea,
South Africa, Taiwan, and Turkey not
later than 30 days prior to the fifth
anniversary of the effective date of
continuation.

5 See Carbon and Alloy Steel Cut-to-Length Plate
from Austria, Belgium, Brazil, China, France,
Germany, Italy, Japan, South Africa, South Korea,
Taiwan, and Turkey, 88 FR 7462 (February 3, 2023);
see also Carbon and Alloy Steel Cut-to-Length Plate
from Austria, Belgium, Brazil, China, France,
Germany, Italy, Japan, South Africa, South Korea,
Taiwan, and Turkey, Investigation Nos. 701-TA—
560-561 and 731-TA-1317-1328 (Review), USITC
Pub. 5399 (January 2023).
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Revocation of the AD Order on CTL
Plate From Brazil

As a result of the determination by the
ITC that revocation of the AD order on
CTL plate from Brazil would not be
likely to lead to continuation or
recurrence of material injury to an
industry in the United States, pursuant
to section 751(d)(2) of the Act, 19 CFR
351.222(i)(1)(iii), and 19 CFR
351.218(a), Commerce is revoking the
AD order on CTL plate from Brazil.
Pursuant to section 751(d)(3) of the Act
and 19 CFR 351.222(i)(2)(i), the effective
date of revocation is February 1, 2022
(i.e., the fifth anniversary of the date of
publication in the Federal Register of
the notice of the AD order on CTL plate
from Brazil).6

Cash Deposits and Assessment of Duties
on CTL Plate From Brazil

Commerce intends to notify CBP to
terminate the suspension of liquidation
and to discontinue the collection of AD
cash deposits on entries of CTL plate
from Brazil, entered or withdrawn from
warehouse, on or after February 1, 2022.
Commerce intends to further instruct
CBP to refund with interest all cash
deposits on unliquidated entries made
on or after February 1, 2022. Entries of
subject merchandise prior to the
effective date of revocation will
continue to be subject to suspension of
liquidation and AD deposit
requirements and assessments.

Administrative Protective Order

This notice also serves as the only
reminder to parties subject to an
administrative protective order (APO) of
their responsibility concerning the
return, destruction, or conversion to
judicial protective order of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305(a)(3),
which continues to govern business
proprietary information in this segment
of the proceedings. Timely written
notification of the return or destruction
of APO materials, or conversion to
judicial protective order, is hereby
requested. Failure to comply is a
violation of the APO which may be
subject to sanctions.

Notification to Interested Parties

We are issuing and publishing this
notice in accordance with sections
751(c) and (d)(2) and 777(i)(1) of the
Act, and 19 CFR 351.218(f)(4) and 19
CFR 351.222(1)(1)(iii).

6 See supra, n.1.

Dated: February 3, 2023.
Lisa W. Wang,

Assistant Secretary for Enforcement and
Compliance.

Appendix
Scopes of the Orders

Austria, Belgium, France, Germany, and Italy

The products covered by these Orders are
certain carbon and alloy steel hot-rolled or
forged flat plate products not in coils,
whether or not painted, varnished, or coated
with plastics or other non-metallic
substances (cut-to-length plate). Subject
merchandise includes plate that is produced
by being cut-to-length from coils or from
other discrete length plate and plate that is
rolled or forged into a discrete length. The
products covered include (1) Universal mill
plates (i.e., flat-rolled products rolled on four
faces or in a closed box pass, of a width
exceeding 150 mm but not exceeding 1,250
mm, and of a thickness of not less than 4
mm, which are not in coils and without
patterns in relief), and (2) hot-rolled or forged
flat steel products of a thickness of 4.75 mm
or more and of a width which exceeds 150
mm and measures at least twice the
thickness, and which are not in coils,
whether or not with patterns in relief. The
covered products described above may be
rectangular, square, circular or other shapes
and include products of either rectangular or
non-rectangular cross-section where such
non-rectangular cross-section is achieved
subsequent to the rolling process, i.e.,
products which have been “worked after
rolling” (e.g., products which have been
beveled or rounded at the edges).

For purposes of the width and thickness
requirements referenced above, the following
rules apply:

(1) Except where otherwise stated where
the nominal and actual thickness or width
measurements vary, a product from a given
subject country is within the scope if
application of either the nominal or actual
measurement would place it within the scope
based on the definitions set forth above, and

(2) where the width and thickness vary for
a specific product (e.g., the thickness of
certain products with non-rectangular cross-
section, the width of certain products with
non-rectangular shape, etc.), the
measurement at its greatest width or
thickness applies.

Steel products included in the scope of
these Orders are products in which: (1) iron
predominates, by weight, over each of the
other contained elements; and (2) the carbon
content is 2 percent or less by weight.

Subject merchandise includes cut-to-length
plate that has been further processed in the
subject country or a third country, including
but not limited to pickling, oiling, levelling,
annealing, tempering, temper rolling, skin
passing, painting, varnishing, trimming,
cutting, punching, beveling, and/or slitting,
or any other processing that would not
otherwise remove the merchandise from the
scope of the Orders if performed in the
country of manufacture of the cut-to-length
plate.

All products that meet the written physical
description, are within the scope of these

Orders unless specifically excluded or
covered by the scope of an existing order.
The following products are outside of,
and/or specifically excluded from, the scope
of these Orders:

(1) Products clad, plated, or coated with
metal, whether or not painted, varnished or
coated with plastic or other non-metallic
substances;

(2) military grade armor plate certified to
one of the following specifications or to a
specification that references and incorporates
one of the following specifications:

o MIL-A-12560,

e MIL-DTL-12560H,

MIL-DTL~12560],

MIL-DTL~12560K,

MIL-DTL-32332,

MIL~A-46100D,

MIL-DTL-46100-E,

MIL-46177C,

MIL-S-16216K Grade HY80,

MIL-S-16216K Grade HY100,

MIL-S-24645A HSLA-80;

MIL-S-24645A HSLA-100,

T9074-BD-GIB-010/0300 Grade HY80,

T9074-BD-GIB-010/0300 Grade HY100,

T9074-BD-GIB-010/0300 Grade HSLAS8O,

T9074-BD-GIB-010/0300 Grade HSLA100,

and

¢ T9074-BD-GIB-010/0300 Mod. Grade
HSLA115,

except that any cut-to-length plate certified to
one of the above specifications, or to a
military grade armor specification that
references and incorporates one of the above
specifications, will not be excluded from the
scope if it is also dual- or multiple-certified
to any other non-armor specification that
otherwise would fall within the scope of
these Orders;

(3) Stainless steel plate, containing 10.5
percent or more of chromium by weight and
not more than 1.2 percent of carbon by
weight;

(4) CTL plate meeting the requirements of
ASTM A-829, Grade E 4340 that are over 305
mm in actual thickness;

(5) Alloy forged and rolled CTL plate
greater than or equal to 152.4 mm in actual
thickness meeting each of the following
requirements:

(a) Electric furnace melted, ladle refined &
vacuum degassed and having a chemical
composition (expressed in weight
percentages):

e Carbon 0.23-0.28,

e Silicon 0.05-0.20,

Manganese 1.20-1.60,

Nickel not greater than 1.0,

Sulfur not greater than 0.007,
Phosphorus not greater than 0.020,
Chromium 1.0-2.5,

Molybdenum 0.35-0.80,

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) With a Brinell hardness measured in all
parts of the product including mid thickness
falling within one of the following ranges:

(i) 270-300 HBW,

(i) 290-320 HBW, or

(iii) 320-350HBW;

(c) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
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not exceeding 1.5, B not exceeding 1.0, C not
exceeding 0.5, D not exceeding 1.5; and

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 2 mm flat bottom hole;

(6) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
Ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.23-0.28,

Silicon 0.05-0.15,

Manganese 1.20-1.50,

Nickel not greater than 0.4,

Sulfur not greater than 0.010,
Phosphorus not greater than 0.020,
Chromium 1.20-1.50,
Molybdenum 0.35-0.55,

Boron 0.002—-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.5, C not
exceeding 1.0, D not exceeding 1.5;

(c) Having the following mechanical
properties:

(i) With a Brinell hardness not more than
237 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 75ksi min and UTS 95ksi
or more, Elongation of 18% or more and
Reduction of area 35% or more; having
charpy V at —75 degrees F in the
longitudinal direction equal or greater than
15 ft. 1bs (single value) and equal or greater
than 20 ft. 1bs (average of 3 specimens) and
conforming to the requirements of NACE
MRO01-75; or

(i) With a Brinell hardness not less than
240 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 90 ksi min and UTS 110
ksi or more, Elongation of 15% or more and
Reduction of area 30% or more; having
charpy V at —40 degrees F in the
longitudinal direction equal or greater than
21 ft. 1bs (single value) and equal or greater
than 31 ft. Ibs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301;

(7) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.25-0.30,

Silicon not greater than 0.25,
Manganese not greater than 0.50,
Nickel 3.0-3.5,

Sulfur not greater than 0.010,
Phosphorus not greater than 0.020,
Chromium 1.0-1.5,

Molybdenum 0.6-0.9,

Vanadium 0.08 to 0.12

Boron 0.002—-0.004,

Oxygen not greater than 20 ppm,

e & 6 & 0 0 0 0o 0 o o

e Hydrogen not greater than 2 ppm, and

¢ Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.0(t) and 0.5(h), B not
exceeding 1.5(t) and 1.0(h), C not exceeding
1.0(t) and 0.5(h), and D not exceeding 1.5(t)
and 1.0(h);

(c) Having the following mechanical
properties: a Brinell hardness not less than
350 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 145ksi or more and UTS
160ksi or more, Elongation of 15% or more
and Reduction of area 35% or more; having
charpy V at —40 degrees F in the transverse
direction equal or greater than 20 ft. lbs
(single value) and equal or greater than 25 ft.
Ibs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301.

The products subject to these Orders are
currently classified in the Harmonized Tariff
Schedule of the United States (HTSUS) under
subheadings: 7208.40.3030, 7208.40.3060,
7208.51.0030, 7208.51.0045, 7208.51.0060,
7208.52.0000, 7211.13.0000, 7211.14.0030,
7211.14.0045, 7225.40.1110, 7225.40.1180,
7225.40.3005, 7225.40.3050, 7226.20.0000,
and 7226.91.5000.

The products subject to these Orders may
also enter under the following HTSUS
subheadings: 7208.40.6060, 7208.53.0000,
7208.90.0000, 7210.70.3000, 7210.90.9000,
7211.19.1500, 7211.19.2000, 7211.19.4500,
7211.19.6000, 7211.19.7590, 7211.90.0000,
7212.40.1000, 7212.40.5000, 7212.50.0000,
7214.10.0000, 7214.30.0010, 7214.30.0080,
7214.91.0015, 7214.91.0016, 7214.91.0020,
7214.91.0060, 7214.91.0090, 7225.11.0000,
7225.19.0000, 7225.40.5110, 7225.40.5130,
7225.40.5160, 7225.40.7000, 7225.99.0010,
7225.99.0090, 7226.11.1000, 7226.11.9060,
7226.19.1000, 7226.19.9000, 7226.91.0500,
7226.91.1530, 7226.91.1560, 7226.91.2530,
7226.91.2560, 7226.91.7000, 7226.91.8000,
and 7226.99.0180.

The HTSUS subheadings above are
provided for convenience and customs
purposes only. The written description of the
scope of these Orders is dispositive.

Japan

The products covered by this order are
certain carbon and alloy steel hot-rolled or
forged flat plate products not in coils,
whether or not painted, varnished, or coated
with plastics or other non-metallic
substances (cut-to-length plate). Subject
merchandise includes plate that is produced
by being cut-to-length from coils or from
other discrete length plate and plate that is
rolled or forged into a discrete length. The
products covered include (1) Universal mill
plates (i.e., flat-rolled products rolled on four
faces or in a closed box pass, of a width
exceeding 150 mm but not exceeding 1,250
mm, and of a thickness of not less than 4
mm, which are not in coils and without
patterns in relief), and (2) hot-rolled or forged
flat steel products of a thickness of 4.75 mm
or more and of a width which exceeds 150

mm and measures at least twice the
thickness, and which are not in coils,
whether or not with patterns in relief. The
covered products described above may be
rectangular, square, circular or other shapes
and include products of either rectangular or
non-rectangular cross-section where such
non-rectangular cross-section is achieved
subsequent to the rolling process, i.e.,
products which have been “worked after
rolling” (e.g., products which have been
beveled or rounded at the edges).

For purposes of the width and thickness
requirements referenced above, the following
rules apply:

(1) except where otherwise stated where
the nominal and actual thickness or width
measurements vary, a product from a given
subject country is within the scope if
application of either the nominal or actual
measurement would place it within the scope
based on the definitions set forth above
unless the product is already covered by an
order existing on that specific country (i.e.,
Certain Hot-Rolled Steel Flat Products from
Australia, Brazil, Japan, the Republic of
Korea, the Netherlands, the Republic of
Turkey, and the United Kingdom: Amended
Final Affirmative Antidumping
Determinations for Australia, the Republic of
Korea, and the Republic of Turkey and
Antidumping Duty Orders, 81 FR 67962
(October 3, 2016), and

(2) where the width and thickness vary for
a specific product (e.g., the thickness of
certain products with non-rectangular cross-
section, the width of certain products with
non-rectangular shape, etc.), the
measurement at its greatest width or
thickness applies.

Steel products included in the scope of this
order are products in which: (1) iron
predominates, by weight, over each of the
other contained elements; and (2) the carbon
content is 2 percent or less by weight.

Subject merchandise includes cut-to-length
plate that has been further processed in the
subject country or a third country, including
but not limited to pickling, oiling, levelling,
annealing, tempering, temper rolling, skin
passing, painting, varnishing, trimming,
cutting, punching, beveling, and/or slitting,
or any other processing that would not
otherwise remove the merchandise from the
scope of the order if performed in the country
of manufacture of the cut-to-length plate.

All products that meet the written physical
description, are within the scope of these
Orders unless specifically excluded or
covered by the scope of an existing order.
The following products are outside of, and/
or specifically excluded from, the scope of
this order:

(1) products clad, plated, or coated with
metal, whether or not painted, varnished or
coated with plastic or other non-metallic
substances;

(2) military grade armor plate certified to
one of the following specifications or to a
specification that references and incorporates
one of the following specifications:

e MIL-A-12560,
MIL-DTL-12560H,
MIL-DTL—-12560],
MIL-DTL-12560K,
MIL-DTL-32332,
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MIL-A-46100D,

MIL-DTL—-46100-E,

MIL-46177C,

MIL-S-16216K Grade HY80,
MIL-S-16216K Grade HY100,
MIL-S-24645A HSLA-80;
MIL-S-24645A HSLA-100,
T9074-BD-GIB-010/0300 Grade HY80,
T9074-BD-GIB-010/0300 Grade HY100,
T9074-BD-GIB-010/0300 Grade HSLAS8O,
T9074-BD-GIB-010/0300 Grade HSLA100,
and

e T9074-BD-GIB-010/0300 Mod. Grade

HSLA115,
except that any cut-to-length plate certified to
one of the above specifications, or to a
military grade armor specification that
references and incorporates one of the above
specifications, will not be excluded from the
scope if it is also dual- or multiple-certified
to any other non-armor specification that
otherwise would fall within the scope of
these Orders;

(3) stainless steel plate, containing 10.5
percent or more of chromium by weight and
not more than 1.2 percent of carbon by
weight;

(4) CTL plate meeting the requirements of
ASTM A-829, Grade E 4340 that are over 305
mm in actual thickness;

(5) Alloy forged and rolled CTL plate
greater than or equal to 152.4 mm in actual
thickness meeting each of the following
requirements:

(a) Electric furnace melted, ladle refined &
vacuum degassed and having a chemical
composition (expressed in weight
percentages):

e Carbon 0.23-0.28,

Silicon 0.05-0.20,

Manganese 1.20-1.60,

Nickel not greater than 1.0,

Sulfur not greater than 0.007,
Phosphorus not greater than 0.020,
Chromium 1.0-2.5,

Molybdenum 0.35-0.80,

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) With a Brinell hardness measured in all
parts of the product including mid thickness
falling within one of the following ranges:

(i) 270-300 HBW,

(i) 290-320 HBW, or

(iii) 320-350HBW;

(c) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.0, C not
exceeding 0.5, D not exceeding 1.5; and

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 2 mm flat bottom hole;

(6) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
Ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.23-0.28,

e Silicon 0.05-0.15,

e Manganese 1.20-1.50,

o Nickel not greater than 0.4,

e Sulfur not greater than 0.010,

e Phosphorus not greater than 0.020,

Chromium 1.20-1.50,

Molybdenum 0.35-0.55,

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.5, C not
exceeding 1.0, D not exceeding 1.5;

(c) Having the following mechanical
properties:

(i) With a Brinell hardness not more than
237 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 75ksi min and UTS 95ksi
or more, Elongation of 18% or more and
Reduction of area 35% or more; having
charpy V at —75 degrees F in the
longitudinal direction equal or greater than
15 ft. Ibs (single value) and equal or greater
than 20 ft. Ibs (average of 3 specimens) and
conforming to the requirements of NACE
MRO01-75; or

(i1) With a Brinell hardness not less than
240 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 90 ksi min and UTS 110
ksi or more, Elongation of 15% or more and
Reduction of area 30% or more; having
charpy V at —40 degrees F in the
longitudinal direction equal or greater than
21 ft. 1bs (single value) and equal or greater
than 31 ft. Ibs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301;

(7) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.25-0.30,

Silicon not greater than 0.25,
Manganese not greater than 0.50,
Nickel 3.0-3.5,

Sulfur not greater than 0.010,
Phosphorus not greater than 0.020,
Chromium 1.0-1.5,

Molybdenum 0.6-0.9,

Vanadium 0.08 to 0.12

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.0(t) and 0.5(h), B not
exceeding 1.5(t) and 1.0(h), C not exceeding
1.0(t) and 0.5(h), and D not exceeding 1.5(t)
and 1.0(h);

(c) Having the following mechanical
properties: a Brinell hardness not less than
350 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 145ksi or more and UTS
160ksi or more, Elongation of 15% or more
and Reduction of area 35% or more; having
charpy V at —40 degrees F in the transverse
direction equal or greater than 20 ft. 1bs
(single value) and equal or greater than 25 ft.
Ibs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301.

The products subject to the Orders are
currently classified in the Harmonized Tariff
Schedule of the United States (HTSUS) under
subheadings: 7208.40.3030, 7208.40.3060,
7208.51.0030, 7208.51.0045, 7208.51.0060,
7208.52.0000, 7211.13.0000, 7211.14.0030,
7211.14.0045, 7225.40.1110, 7225.40.1180,
7225.40.3005, 7225.40.3050, 7226.20.0000,
and 7226.91.5000.

The products subject to the Orders may
also enter under the following HTSUS
subheadings: 7208.40.6060, 7208.53.0000,
7208.90.0000, 7210.70.3000, 7210.90.9000,
7211.19.1500, 7211.19.2000, 7211.19.4500,
7211.19.6000, 7211.19.7590, 7211.90.0000,
7212.40.1000, 7212.40.5000, 7212.50.0000,
7214.10.0000, 7214.30.0010, 7214.30.0080,
7214.91.0015, 7214.91.0016, 7214.91.0020,
7214.91.0060, 7214.91.0090, 7225.11.0000,
7225.19.0000, 7225.40.5110, 7225.40.5130,
7225.40.5160, 7225.40.7000, 7225.99.0010,
7225.99.0090, 7226.11.1000, 7226.11.9060,
7226.19.1000, 7226.19.9000, 7226.91.0500,
7226.91.1530, 7226.91.1560, 7226.91.2530,
7226.91.2560, 7226.91.7000, 7226.91.8000,
and 7226.99.0180.

The HTSUS subheadings above are
provided for convenience and customs
purposes only. The written description of the
scope of the Orders is dispositive.

Korea

The products covered by this order are
certain carbon and alloy steel hot-rolled or
forged flat plate products not in coils,
whether or not painted, varnished, or coated
with plastics or other non-metallic
substances (cut-to-length plate). Subject
merchandise includes plate that is produced
by being cut-to-length from coils or from
other discrete length plate and plate that is
rolled or forged into a discrete length. The
products covered include (1) Universal mill
plates (i.e., flat-rolled products rolled on four
faces or in a closed box pass, of a width
exceeding 150 mm but not exceeding 1,250
mm, and of a thickness of not less than 4
mm, which are not in coils and without
patterns in relief), and (2) hot-rolled or forged
flat steel products of a thickness of 4.75 mm
or more and of a width which exceeds 150
mm and measures at least twice the
thickness, and which are not in coils,
whether or not with patterns in relief. The
covered products described above may be
rectangular, square, circular or other shapes
and include products of either rectangular or
non-rectangular cross-section where such
non-rectangular cross-section is achieved
subsequent to the rolling process, i.e.,
products which have been “worked after
rolling” (e.g., products which have been
beveled or rounded at the edges).

For purposes of the width and thickness
requirements referenced above, the following
rules apply:

(1) except where otherwise stated where
the nominal and actual thickness or width
measurements vary, a product from a given
subject country is within the scope if
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application of either the nominal or actual
measurement would place it within the scope
based on the definitions set forth above
unless the product is already covered by an
order existing on that specific country (i.e.,
Certain Hot Rolled Steel Flat Products from
Australia, Brazil, Japan, the Republic of
Korea, the Netherlands, the Republic of
Turkey, and the United Kingdom: Amended
Final Affirmative Antidumping
Determinations for Australia, the Republic of
Korea, and the Republic of Turkey and
Antidumping Duty Orders, 81 FR 67962
(October 3, 2016), and

(2) where the width and thickness vary for
a specific product (e.g., the thickness of
certain products with non-rectangular cross-
section, the width of certain products with
non-rectangular shape, etc.), the
measurement at its greatest width or
thickness applies.

Steel products included in the scope of this
order are products in which: (1) iron
predominates, by weight, over each of the
other contained elements; and (2) the carbon
content is 2 percent or less by weight.

Subject merchandise includes cut-to-length
plate that has been further processed in the
subject country or a third country, including
but not limited to pickling, oiling, levelling,
annealing, tempering, temper rolling, skin
passing, painting, varnishing, trimming,
cutting, punching, beveling, and/or slitting,
or any other processing that would not
otherwise remove the merchandise from the
scope of the order if performed in the country
of manufacture of the cut-to-length plate.

All products that meet the written physical
description, are within the scope of this order
unless specifically excluded or covered by
the scope of an existing order. The following
products are outside of, and/or specifically
excluded from, the scope of this order:

(1) products clad, plated, or coated with
metal, whether or not painted, varnished or
coated with plastic or other non-metallic
substances;

(2) military grade armor plate certified to
one of the following specifications or to a
specification that references and incorporates
one of the following specifications:
MIL-A—12560,

MIL-DTL~12560H,

MIL-DTL~12560],

MIL-DTL~12560K,

MIL-DTL-32332,

MIL~A—46100D,

MIL-DTL-46100-E,

MIL—46177C,

MIL-S-16216K Grade HY80,

MIL~-S-16216K Grade HY100,

MIL-S-24645A HSLA—-80;

MIL-S—24645A HSLA-100,

T9074-BD-GIB-010/0300 Grade HY80,

T9074-BD-GIB-010/0300 Grade HY100,

T9074-BD-GIB-010/0300 Grade HSLASO,

T9074-BD-GIB-010/0300 Grade HSLA100,

and

¢ T9074-BD-GIB—010/0300 Mod. Grade
HSLA115,

except that any cut-to-length plate certified to
one of the above specifications, or to a
military grade armor specification that
references and incorporates one of the above
specifications, will not be excluded from the
scope if it is also dual- or multiple-certified

to any other non-armor specification that
otherwise would fall within the scope of this
order;

(3) stainless steel plate, containing 10.5
percent or more of chromium by weight and
not more than 1.2 percent of carbon by
weight;

(4) CTL plate meeting the requirements of
ASTM A-829, Grade E 4340 that are over 305
mm in actual thickness;

(5) Alloy forged and rolled CTL plate
greater than or equal to 152.4 mm in actual
thickness meeting each of the following
requirements:

(a) Electric furnace melted, ladle refined &
vacuum degassed and having a chemical
composition (expressed in weight
percentages):

e Carbon 0.23-0.28,

Silicon 0.05-0.20,

Manganese 1.20-1.60,

Nickel not greater than 1.0,

Sulfur not greater than 0.007,
Phosphorus not greater than 0.020,
Chromium 1.0-2.5,

Molybdenum 0.35-0.80,

Boron 0.002—0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) With a Brinell hardness measured in all
parts of the product including mid thickness
falling within one of the following ranges:

(i) 270-300 HBW,

(ii) 290-320 HBW, or

(iii) 320-350HBW;

(c) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.0, C not
exceeding 0.5, D not exceeding 1.5; and

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 2 mm flat bottom hole;

(6) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
Ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.23-0.28,

Silicon 0.05-0.15,

Manganese 1.20-1.50,

Nickel not greater than 0.4,

Sulfur not greater than 0.010,
Phosphorus not greater than 0.020,
Chromium 1.20-1.50,
Molybdenum 0.35-0.55,

Boron 0.002—0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.5, C not
exceeding 1.0, D not exceeding 1.5;

(c) Having the following mechanical
properties:

(i) With a Brinell hardness not more than
237 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 75ksi min and UTS 95ksi
or more, Elongation of 18% or more and
Reduction of area 35% or more; having
charpy V at —75 degrees F in the
longitudinal direction equal or greater than

15 ft. Ibs (single value) and equal or greater
than 20 ft. 1bs (average of 3 specimens) and
conforming to the requirements of NACE
MRO01-75; or

(ii) (ii) With a Brinell hardness not less
than 240 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 90 ksi min and UTS 110
ksi or more, Elongation of 15% or more and
Reduction of area 30% or more; having
charpy V at —40 degrees F in the
longitudinal direction equal or greater than
21 ft. Ibs (single value) and equal or greater
than 31 ft. Ibs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301;

(7) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.25-0.30,

o Silicon not greater than 0.25,

e Manganese not greater than 0.50,

e Nickel 3.0-3.5,

o Sulfur not greater than 0.010,

e Phosphorus not greater than 0.020,
e Chromium 1.0-1.5,

e Molybdenum 0.6-0.9,

e Vanadium 0.08 to 0.12

e Boron 0.002-0.004,

¢ Oxygen not greater than 20 ppm,

e Hydrogen not greater than 2 ppm, and

e Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.0(t) and 0.5(h), B not
exceeding 1.5(t) and 1.0(h), C not exceeding
1.0(t) and 0.5(h), and D not exceeding 1.5(t)
and 1.0(h);

(c) Having the following mechanical
properties: a Brinell hardness not less than
350 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 145ksi or more and UTS
160ksi or more, Elongation of 15% or more
and Reduction of area 35% or more; having
charpy V at —40 degrees F in the transverse
direction equal or greater than 20 ft. Ibs
(single value) and equal or greater than 25 ft.
Ibs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301. At
the time of the filing of the petition, there
was an existing antidumping duty order on
certain cut-to-length carbon-quality steel
plate products from Korea. See Notice of
Final Determination of Sales at Less Than
Fair Value: Certain Cut-To-Length Carbon-
Quality Steel Plate Products from Korea, 64
FR 73196 (December 29, 1999), as amended,
65 FR 6585 (February 10, 2000) (1999 Korea
AD Order). The scope of the antidumping
duty order with regard to cut-to-length plate
from Korea covers only (1) subject cut-to-
length plate not within the physical
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description of cut-to-length carbon quality
steel plate in the 1999 Korea AD Order,
regardless of producer or exporter; and (2)
cut-to-length plate produced and/or exported
by those companies that were excluded or
revoked from the 1999 Korea AD Order as of
April 8, 2016. The only revoked or excluded
company is Pohang Iron and Steel Company,
also known as POSCO.

The products subject to the order are
currently classified in the Harmonized Tariff
Schedule of the United States (HTSUS) under
subheadings: 7208.40.3030, 7208.40.3060,
7208.51.0030, 7208.51.0045, 7208.51.0060,
7208.52.0000, 7211.13.0000, 7211.14.0030,
7211.14.0045, 7225.40.1110, 7225.40.1180,
7225.40.3005, 7225.40.3050, 7226.20.0000,
and 7226.91.5000.

The products subject to the order may also
enter under the following HTSUS
subheadings: 7208.40.6060, 7208.53.0000,
7208.90.0000, 7210.70.3000, 7210.90.9000,
7211.19.1500, 7211.19.2000, 7211.19.4500,
7211.19.6000, 7211.19.7590, 7211.90.0000,
7212.40.1000, 7212.40.5000, 7212.50.0000,
7214.10.0000, 7214.30.0010, 7214.30.0080,
7214.91.0015, 7214.91.0016, 7214.91.0020,
7214.91.0060, 7214.91.0090, 7225.11.0000,
7225.19.0000, 7225.40.5110, 7225.40.5130,
7225.40.5160, 7225.40.7000, 7225.99.0010,
7225.99.0090, 7226.11.1000, 7226.11.9060,
7226.19.1000, 7226.19.9000, 7226.91.0500,
7226.91.1530, 7226.91.1560, 7226.91.2530,
7226.91.2560, 7226.91.7000, 7226.91.8000,
and 7226.99.0180.

The HTSUS subheadings above are
provided for convenience and customs
purposes only. The written description of the
scope of the order is dispositive.

Taiwan

The products covered by this order are
certain carbon and alloy steel hot-rolled or
forged flat plate products not in coils,
whether or not painted, varnished, or coated
with plastics or other non-metallic
substances (cut-to-length plate). Subject
merchandise includes plate that is produced
by being cut-to-length from coils or from
other discrete length plate and plate that is
rolled or forged into a discrete length. The
products covered include (1) universal mill
plates (i.e., flat-rolled products rolled on four
faces or in a closed box pass, of a width
exceeding 150 mm but not exceeding 1,250
mm, and of a thickness of not less than 4
mm, which are not in coils and without
patterns in relief), and (2) hot-rolled or forged
flat steel products of a thickness of 4.75 mm
or more and of a width which exceeds 150
mm and measures at least twice the
thickness, and which are not in coils,
whether or not with patterns in relief. The
covered products described above may be
rectangular, square, circular or other shapes
and include products of either rectangular or
non-rectangular cross-section where such
non-rectangular cross-section is achieved
subsequent to the rolling process, i.e.,
products which have been “worked after
rolling” (e.g., products which have been
beveled or rounded at the edges).

For purposes of the width and thickness
requirements referenced above, the following
rules apply:

(1) except where otherwise stated where
the nominal and actual thickness or width

measurements vary, a product from a given
subject country is within the scope if
application of either the nominal or actual
measurement would place it within the scope
based on the definitions set forth above
unless the product is already covered by an
order existing on that specific country (i.e.,
Notice of Antidumping Duty Order; Certain
Hot-Rolled Carbon Steel Flat Products from
Taiwan, 66 FR 59563 (November 29, 2001));
and

(2) where the width and thickness vary for
a specific product (e.g., the thickness of
certain products with non-rectangular cross-
section, the width of certain products with
non-rectangular shape, etc.), the
measurement at its greatest width or
thickness applies.

Steel products included in the scope of this
order are products in which: (1) iron
predominates, by weight, over each of the
other contained elements; and (2) the carbon
content is 2 percent or less by weight.

Subject merchandise includes cut-to-length
plate that has been further processed in the
subject country or a third country, including
but not limited to pickling, oiling, levelling,
annealing, tempering, temper rolling, skin
passing, painting, varnishing, trimming,
cutting, punching, beveling, and/or slitting,
or any other processing that would not
otherwise remove the merchandise from the
scope of the order if performed in the country
of manufacture of the cut-to-length plate

All products that meet the written physical
description, are within the scope of this order
unless specifically excluded or covered by
the scope of an existing order. The following
products are outside of, and/or specifically
excluded from, the scope of this order:

(1) Products clad, plated, or coated with
metal, whether or not painted, varnished or
coated with plastic or other non-metallic
substances;

(2) military grade armor plate certified to
one of the following specifications or to a
specification that references and incorporates
one of the following specifications:
MIL-A-12560,

MIL-DTL-12560H,

MIL-DTL-12560],

MIL-DTL-12560K,

MIL-DTL-32332,

MIL-A-46100D,

MIL-DTL-46100-E,

MIL-46177C,

MIL-S-16216K Grade HY80,

MIL-S-16216K Grade HY100,

MIL-S-24645A HSLA—-80;

MIL-S-24645A HSLA-100,

T9074-BD-GIB-010/0300 Grade HY80,

T9074-BD-GIB-010/0300 Grade HY100,

T9074-BD-GIB-010/0300 Grade HSLASO,

T9074-BD-GIB-010/0300 Grade HSLLA100,

and

e T9074-BD-GIB-010/0300 Mod. Grade
HSLA115,

except that any cut-to-length plate certified to
one of the above specifications, or to a
military grade armor specification that
references and incorporates one of the above
specifications, will not be excluded from the
scope if it is also dual- or multiple-certified
to any other non-armor specification that
otherwise would fall within the scope of this
order;

(3) stainless steel plate, containing 10.5
percent or more of chromium by weight and
not more than 1.2 percent of carbon by
weight;

(4) CTL plate meeting the requirements of
ASTM A-829, Grade E 4340 that are over 305
mm in actual thickness;

(5) Alloy forged and rolled CTL plate
greater than or equal to 152.4 mm in actual
thickness meeting each of the following
requirements:

(a) Electric furnace melted, ladle refined &
vacuum degassed and having a chemical
composition (expressed in weight
percentages):

e Carbon 0.23-0.28,

Silicon 0.05-0.20,

Manganese 1.20-1.60,

Nickel not greater than 1.0,

Sulfur not greater than 0.007,
Phosphorus not greater than 0.020,
Chromium 1.0-2.5,

Molybdenum 0.35-0.80,

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and

e Nitrogen not greater than 60 ppm;

(b) With a Brinell hardness measured in all
parts of the product including mid thickness
falling within one of the following ranges:

(i) 270-300 HBW,

(ii) 290-320 HBW, or

(iii) 320-350HBW;

(c) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.0, C not
exceeding 0.5, D not exceeding 1.5; and (d)
Conforming to ASTM A578-S9 ultrasonic
testing requirements with acceptance criteria
2 mm flat bottom hole;

(6) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
Ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.23-0.28,

e Silicon 0.05-0.15,

e Manganese 1.20-1.50,

o Nickel not greater than 0.4,

e Sulfur not greater than 0.010,

e Phosphorus not greater than 0.020,
e Chromium 1.20-1.50,
L]
L]
L]
L]
L]

Molybdenum 0.35-0.55,

Boron 0.002—-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.5, C not
exceeding 1.0, D not exceeding 1.5;

(c) Having the following mechanical
properties:

(i) With a Brinell hardness not more than
237 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 75ksi min and UTS 95ksi
or more, Elongation of 18% or more and
Reduction of area 35% or more; having
charpy V at —75 degrees F in the
longitudinal direction equal or greater than
15 ft. 1bs (single value) and equal or greater
than 20 ft. 1bs (average of 3 specimens) and
conforming to the requirements of NACE
MRO01-75; or
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(ii) With a Brinell hardness not less than
240 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 90 ksi min and UTS 110
ksi or more, Elongation of 15% or more and
Reduction of area 30% or more; having
charpy V at —40 degrees F in the
longitudinal direction equal or greater than
21 ft. Ibs (single value) and equal or greater
than 31 ft. 1bs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301;

(7) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.25-0.30,

Silicon not greater than 0.25,
Manganese not greater than 0.50,
Nickel 3.0-3.5,

Sulfur not greater than 0.010,
Phosphorus not greater than 0.020,
Chromium 1.0-1.5,

Molybdenum 0.6-0.9,

Vanadium 0.08 to 0.12

Boron 0.002—-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.0(t) and 0.5(h), B not
exceeding 1.5(t) and 1.0(h), C not exceeding
1.0(t) and 0.5(h), and D not exceeding 1.5(t)
and 1.0(h);

(c) Having the following mechanical
properties: a Brinell hardness not less than
350 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 145ksi or more and UTS
160ksi or more, Elongation of 15% or more
and Reduction of area 35% or more; having
charpy V at —40 degrees F in the transverse
direction equal or greater than 20 ft. lbs
(single value) and equal or greater than 25 ft.
Ibs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301.

The products subject to the order are
currently classified in the Harmonized Tariff
Schedule of the United States (HTSUS) under
subheadings: 7208.40.3030, 7208.40.3060,
7208.51.0030, 7208.51.0045, 7208.51.0060,
7208.52.0000, 7211.13.0000, 7211.14.0030,
7211.14.0045, 7225.40.1110, 7225.40.1180,
7225.40.3005, 7225.40.3050, 7226.20.0000,
and 7226.91.5000.

The products subject to the order may also
enter under the following HTSUS
subheadings: 7208.40.6060, 7208.53.0000,
7208.90.0000, 7210.70.3000, 7210.90.9000,
7211.19.1500, 7211.19.2000, 7211.19.4500,
7211.19.6000, 7211.19.7590, 7211.90.0000,
7212.40.1000, 7212.40.5000, 7212.50.0000,
7214.10.0000, 7214.30.0010, 7214.30.0080,

7214.91.0015, 7214.91.0016, 7214.91.0020,
7214.91.0060, 7214.91.0090, 7225.11.0000,
7225.19.0000, 7225.40.5110, 7225.40.5130,
7225.40.5160, 7225.40.7000, 7225.99.0010,
7225.99.0090, 7226.11.1000, 7226.11.9060,
7226.19.1000, 7226.19.9000, 7226.91.0500,
7226.91.1530, 7226.91.1560, 7226.91.2530,
7226.91.2560, 7226.91.7000, 7226.91.8000,
and 7226.99.0180.

The HTSUS subheadings above are
provided for convenience and customs
purposes only. The written description of the
scope of the order is dispositive.

Brazil and Turkey

The products covered by these Orders are
certain carbon and alloy steel hot-rolled or
forged flat plate products not in coils,
whether or not painted, varnished, or coated
with plastics or other non-metallic
substances (cut-to-length plate). Subject
merchandise includes plate that is produced
by being cut-to-length from coils or from
other discrete length plate and plate that is
rolled or forged into a discrete length. The
products covered include (1) universal mill
plates (i.e., flat-rolled products rolled on four
faces or in a closed box pass, of a width
exceeding 150 mm but not exceeding 1,250
mm, and of a thickness of not less than 4
mm, which are not in coils and without
patterns in relief), and (2) hot-rolled or forged
flat steel products of a thickness of 4.75 mm
or more and of a width which exceeds 150
mm and measures at least twice the
thickness, and which are not in coils,
whether or not with patterns in relief. The
covered products described above may be
rectangular, square, circular or other shapes
and include products of either rectangular or
non-rectangular cross-section where such
non-rectangular cross-section is achieved
subsequent to the rolling process, i.e.,
products which have been “worked after
rolling” (e.g., products which have been
beveled or rounded at the edges).

For purposes of the width and thickness
requirements referenced above, the following
rules apply:

(1) Except where otherwise stated where
the nominal and actual thickness or width
measurements vary, a product from a given
subject country is within the scope if
application of either the nominal or actual
measurement would place it within the scope
based on the definitions set forth above
unless the product is already covered by an
order existing on that specific country (i.e.,
Certain Hot-Rolled Steel Flat Products from
Australia, Brazil, Japan, the Republic of
Korea, the Netherlands, the Republic of
Turkey, and the United Kingdom: Amended
Final Affirmative Antidumping
Determinations for Australia, the Republic of
Korea, and the Republic of Turkey and
Antidumping Duty Orders, 81 FR 67962
(October 3, 2016)); and

(2) where the width and thickness vary for
a specific product (e.g., the thickness of
certain products with non-rectangular cross-
section, the width of certain products with
non-rectangular shape, etc.), the
measurement at its greatest width or
thickness applies.

Steel products included in the scope of
these Orders are products in which: (1) iron

predominates, by weight, over each of the
other contained elements; and (2) the carbon
content is 2 percent or less by weight.

Subject merchandise includes cut-to-length
plate that has been further processed in the
subject country or a third country, including
but not limited to pickling, oiling, levelling,
annealing, tempering, temper rolling, skin
passing, painting, varnishing, trimming,
cutting, punching, beveling, and/or slitting,
or any other processing that would not
otherwise remove the merchandise from the
scope of these Orders if performed in the
country of manufacture of the cut-to-length
plate.

All products that meet the written physical
description, are within the scope of these
Orders unless specifically excluded or
covered by the scope of an existing order.
The following products are outside of, and/
or specifically excluded from, the scope of
these Orders:

(1) Products clad, plated, or coated with
metal, whether or not painted, varnished or
coated with plastic or other non-metallic
substances;

(2) military grade armor plate certified to
one of the following specifications or to a
specification that references and incorporates
one of the following specifications:
¢ MIL-A-12560,

MIL-DTL-12560H,

MIL-DTL-12560],

MIL-DTL-12560K,

MIL-DTL-32332,

MIL-A-46100D,

MIL-DTL—-46100-E,

MIL-46177C,

MIL-S-16216K Grade HY80,

MIL-S-16216K Grade HY100,

MIL-S-24645A HSLA-80;

MIL-S-24645A HSLA-100,

T9074-BD-GIB-010/0300 Grade HY80,

T9074-BD-GIB-010/0300 Grade HY100,

T9074-BD-GIB-010/0300 Grade HSLAS8O,

T9074-BD-GIB-010/0300 Grade HSLA100,

and

e T9074-BD-GIB-010/0300 Mod. Grade
HSLA115,

except that any cut-to-length plate certified to
one of the above specifications, or to a
military grade armor specification that
references and incorporates one of the above
specifications, will not be excluded from the
scope if it is also dual- or multiple-certified
to any other non-armor specification that
otherwise would fall within the scope of
these Orders;

(3) stainless steel plate, containing 10.5
percent or more of chromium by weight and
not more than 1.2 percent of carbon by
weight;

(4) CTL plate meeting the requirements of
ASTM A-829, Grade E 4340 that are over 305
mm in actual thickness;

(5) Alloy forged and rolled CTL plate
greater than or equal to 152.4 mm in actual
thickness meeting each of the following
requirements:

(a) Electric furnace melted, ladle refined &
vacuum degassed and having a chemical
composition (expressed in weight
percentages):

e Carbon 0.23-0.28,

¢ Silicon 0.05-0.20,

e Manganese 1.20-1.60,
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Nickel not greater than 1.0,

Sulfur not greater than 0.007,
Phosphorus not greater than 0.020,
Chromium 1.0-2.5,

Molybdenum 0.35-0.80,

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) With a Brinell hardness measured in all
parts of the product including mid thickness
falling within one of the following ranges:

(i) 270-300 HBW,

(ii) 290-320 HBW, or

(iii) 320-350HBW;

(c) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.0, C not
exceeding 0.5, D not exceeding 1.5; and

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 2 mm flat bottom hole;

(6) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
Ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.23-0.28,

Silicon 0.05-0.15,

Manganese 1.20-1.50,

Nickel not greater than 0.4,

Sulfur not greater than 0.010,
Phosphorus not greater than 0.020,
Chromium 1.20-1.50,

Molybdenum 0.35-0.55,

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and

e Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.5, C not
exceeding 1.0, D not exceeding 1.5;

(c) Having the following mechanical
properties:

(i) With a Brinell hardness not more than
237 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 75ksi min and UTS 95ksi
or more, Elongation of 18% or more and
Reduction of area 35% or more; having
charpy V at —75 degrees F in the
longitudinal direction equal or greater than
15 ft. Ibs (single value) and equal or greater
than 20 ft. lbs (average of 3 specimens) and
conforming to the requirements of NACE
MRO01-75; or

(ii) With a Brinell hardness not less than
240 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 90 ksi min and UTS 110
ksi or more, Elongation of 15% or more and
Reduction of area 30% or more; having
charpy V at —40 degrees F in the
longitudinal direction equal or greater than
21 ft. Ibs (single value) and equal or greater
than 31 ft. Ibs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301;

e & 0 0 o o o o o

e & 0 o 0 0o 0o o0 o o

(7) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.25-0.30,

¢ Silicon not greater than 0.25,
Manganese not greater than 0.50,

Nickel 3.0-3.5,

Sulfur not greater than 0.010,
Phosphorus not greater than 0.020,
Chromium 1.0-1.5,

Molybdenum 0.6-0.9,

Vanadium 0.08 to 0.12

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and

¢ Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.0(t) and 0.5(h), B not
exceeding 1.5(t) and 1.0(h), C not exceeding
1.0(t) and 0.5(h), and D not exceeding 1.5(t)
and 1.0(h);

(c) Having the following mechanical
properties: a Brinell hardness not less than
350 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 145ksi or more and UTS
160ksi or more, Elongation of 15% or more
and Reduction of area 35% or more; having
charpy V at —40 degrees F in the transverse
direction equal or greater than 20 ft. Ibs
(single value) and equal or greater than 25 ft.
Ibs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301.

The products subject to these Orders are
currently classified in the Harmonized Tariff
Schedule of the United States (HTSUS) under
subheadings: 7208.40.3030, 7208.40.3060,
7208.51.0030, 7208.51.0045, 7208.51.0060,
7208.52.0000, 7211.13.0000, 7211.14.0030,
7211.14.0045, 7225.40.1110, 7225.40.1180,
7225.40.3005, 7225.40.3050, 7226.20.0000,
and 7226.91.5000.

The products subject to these Orders may
also enter under the following HTSUS
subheadings: 7208.40.6060, 7208.53.0000,
7208.90.0000, 7210.70.3000, 7210.90.9000,
7211.19.1500, 7211.19.2000, 7211.19.4500,
7211.19.6000, 7211.19.7590, 7211.90.0000,
7212.40.1000, 7212.40.5000, 7212.50.0000,
7214.10.0000, 7214.30.0010, 7214.30.0080,
7214.91.0015, 7214.91.0016, 7214.91.0020,
7214.91.0060, 7214.91.0090, 7225.11.0000,
7225.19.0000, 7225.40.5110, 7225.40.5130,
7225.40.5160, 7225.40.7000, 7225.99.0010,
7225.99.0090, 7226.11.1000, 7226.11.9060,
7226.19.1000, 7226.19.9000, 7226.91.0500,
7226.91.1530, 7226.91.1560, 7226.91.2530,
7226.91.2560, 7226.91.7000, 7226.91.8000,
and 7226.99.0180.

The HTSUS subheadings above are
provided for convenience and customs
purposes only. The written description of the
scope of these Orders is dispositive.

South Africa

The products covered by this order are
certain carbon and alloy steel hot-rolled or

forged flat plate products not in coils,
whether or not painted, varnished, or coated
with plastics or other non-metallic
substances (cut-to-length plate). Subject
merchandise includes plate that is produced
by being cut-to-length from coils or from
other discrete length plate and plate that is
rolled or forged into a discrete length. The
products covered include (1) universal mill
plates (i.e., flat-rolled products rolled on four
faces or in a closed box pass, of a width
exceeding 150 mm but not exceeding 1,250
mm, and of a thickness of not less than 4
mm, which are not in coils and without
patterns in relief), and (2) hot-rolled or forged
flat steel products of a thickness of 4.75 mm
or more and of a width which exceeds 150
mm and measures at least twice the
thickness, and which are not in coils,
whether or not with patterns in relief. The
covered products described above may be
rectangular, square, circular or other shapes
and include products of either rectangular or
non-rectangular cross-section where such
non-rectangular cross-section is achieved
subsequent to the rolling process, i.e.,
products which have been “worked after
rolling” (e.g., products which have been
beveled or rounded at the edges).

For purposes of the width and thickness
requirements referenced above, the following
rules apply:

(1) Except where otherwise stated where
the nominal and actual thickness or width
measurements vary, a product from a given
subject country is within the scope if
application of either the nominal or actual
measurement would place it within the scope
based on the definitions set forth above; and

(2) where the width and thickness vary for
a specific product (e.g., the thickness of
certain products with non-rectangular cross-
section, the width of certain products with
non-rectangular shape, etc.), the
measurement at its greatest width or
thickness applies.

Steel products included in the scope of this
order are products in which: (1) iron
predominates, by weight, over each of the
other contained elements; and (2) the carbon
content is 2 percent or less by weight.

Subject merchandise includes cut-to-length
plate that has been further processed in the
subject country or a third country, including
but not limited to pickling, oiling, levelling,
annealing, tempering, temper rolling, skin
passing, painting, varnishing, trimming,
cutting, punching, beveling, and/or slitting,
or any other processing that would not
otherwise remove the merchandise from the
scope of this order if performed in the
country of manufacture of the cut-to-length
plate.

All products that meet the written physical
description, are within the scope of this order
unless specifically excluded or covered by
the scope of an existing order. The following
products are outside of, and/or specifically
excluded from, the scope of this order:

(1) Products clad, plated, or coated with
metal, whether or not painted, varnished or
coated with plastic or other non-metallic
substances;

(2) military grade armor plate certified to
one of the following specifications or to a
specification that references and incorporates
one of the following specifications:
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¢ MIL-A-12560, e Silicon 0.05-0.15, 160 ksi or more, Elongation of 15% or more
e MIL-DTL-12560H, e Manganese 1.20-1.50, and Reduction of area 35% or more; having
e MIL-DTL-12560], ¢ Nickel not greater than 0.4, charpy V at —40 degrees F in the transverse
e MIL-DTL-12560K, e Sulfur not greater than 0.010, direction equal or greater than 20 ft. lbs

e MIL-DTL-32332, e Phosphorus not greater than 0.020, (single value) and equal or greater than 25 ft.
e MIL-A—-46100D, e Chromium 1.20-1.50, 1bs (average of 3 specimens);

e MIL-DTL—46100-E, ¢ Molybdenum 0.35-0.55, (d) Conforming to ASTM A578-S9

* MIL-46177C, * Boron 0.002-0.004, ultrasonic testing requirements with

* MIL-5-16216K Grade HY80, * Oxygen not greater than 20 ppm, acceptance criteria 3.2 mm flat bottom hole;
e MIL-S-16216K Grade HY100, ¢ Hydrogen not greater than 2 ppm, and and

o MIL-S-24645A HSLA-80; e Nitrogen not greater than 60 ppm; (e) Conforming to magnetic particle

e MIL-S—-24645A HSLA-100, (b) Having cleanliness in accordance with inspection in accordance with AMS 2301.

e T9074-BD-GIB-010/0300 Grade HY80, ASTM E45 method A (Thin and Heavy): A The products subject to this order are

e T9074-BD-GIB-010/0300 Grade HY100, not ex&:eeding 1.5, B not exctlseeding 1.5, C not currently classified in the Harmonized Tariff
e T9074-BD-GIB-010/0300 Grade HSLAS8O, exceeding 1.0, D not exceeding 1.5; s

¢ T9074-BD-GIB—010/0300 Grade HSLA100, (c) Havging the following me%hanical Schedule of the United States (HTSUS) under

and
e T9074-BD-GIB-010/0300 Mod. Grade
HSLA115,

except that any cut-to-length plate certified to
one of the above specifications, or to a
military grade armor specification that
references and incorporates one of the above
specifications, will not be excluded from the
scope if it is also dual- or multiple-certified
to any other non-armor specification that
otherwise would fall within the scope of this
order;

(3) stainless steel plate, containing 10.5
percent or more of chromium by weight and
not more than 1.2 percent of carbon by
weight;

(4) CTL plate meeting the requirements of
ASTM A-829, Grade E 4340 that are over 305
mm in actual thickness;

(5) Alloy forged and rolled CTL plate
greater than or equal to 152.4 mm in actual
thickness meeting each of the following
requirements:

(a) Electric furnace melted, ladle refined &
vacuum degassed and having a chemical
composition (expressed in weight
percentages):

e Carbon 0.23-0.28,

Silicon 0.05-0.20,

Manganese 1.20-1.60,

Nickel not greater than 1.0,

Sulfur not greater than 0.007,
Phosphorus not greater than 0.020,
Chromium 1.0-2.5,

Molybdenum 0.35-0.80,

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) With a Brinell hardness measured in all
parts of the product including mid thickness
falling within one of the following ranges:

(i) 270300 HBW,

(ii) 290-320 HBW, or

(iii) 320-350 HBW;

(c) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.0, C not
exceeding 0.5, D not exceeding 1.5; and (d)
Conforming to ASTM A578-S9 ultrasonic
testing requirements with acceptance criteria
2 mm flat bottom hole;

(6) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
Ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.23-0.28,

properties:

(i) With a Brinell hardness not more than
237 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 75 ksi min and UTS 95
ksi or more, Elongation of 18% or more and
Reduction of area 35% or more; having
charpy V at —75 degrees F in the
longitudinal direction equal or greater than
15 ft. 1bs (single value) and equal or greater
than 20 ft. 1bs (average of 3 specimens) and
conforming to the requirements of NACE
MRO01-75; or

(ii) With a Brinell hardness not less than
240 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 90 ksi min and UTS 110
ksi or more, Elongation of 15% or more and
Reduction of area 30% or more; having
charpy V at —40 degrees F in the
longitudinal direction equal or greater than
21 ft. 1bs (single value) and equal or greater
than 31 ft. Ibs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301;

(7) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.25-0.30,

Silicon not greater than 0.25,
Manganese not greater than 0.50,
Nickel 3.0-3.5,

Sulfur not greater than 0.010,
Phosphorus not greater than 0.020,
Chromium 1.0-1.5,

Molybdenum 0.6-0.9,

Vanadium 0.08 to 0.12,

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.0(t) and 0.5(h), B not
exceeding 1.5(t) and 1.0(h), C not exceeding
1.0(t) and 0.5(h), and D not exceeding 1.5(t)
and 1.0(h);

(c) Having the following mechanical
properties: A Brinell hardness not less than
350 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 145 ksi or more and UTS

subheadings: 7208.40.3030, 7208.40.3060,
7208.51.0030, 7208.51.0045, 7208.51.0060,
7208.52.0000, 7211.13.0000, 7211.14.0030,
7211.14.0045, 7225.40.1110, 7225.40.1180,
7225.40.3005, 7225.40.3050, 7226.20.0000,
and 7226.91.5000.

The products subject to this order may also
enter under the following HTSUS
subheadings: 7208.40.6060, 7208.53.0000,
7208.90.0000, 7210.70.3000, 7210.90.9000,
7211.19.1500, 7211.19.2000, 7211.19.4500,
7211.19.6000, 7211.19.7590, 7211.90.0000,
7212.40.1000, 7212.40.5000, 7212.50.0000,
7214.10.0000, 7214.30.0010, 7214.30.0080,
7214.91.0015, 7214.91.0016, 7214.91.0020,
7214.91.0060, 7214.91.0090, 7225.11.0000,
7225.19.0000, 7225.40.5110, 7225.40.5130,
7225.40.5160, 7225.40.7000, 7225.99.0010,
7225.99.0090, 7226.11.1000, 7226.11.9060,
7226.19.1000, 7226.19.9000, 7226.91.0500,
7226.91.1530, 7226.91.1560, 7226.91.2530,
7226.91.2560, 7226.91.7000, 7226.91.8000,
and 7226.99.0180.

The HTSUS subheadings above are
provided for convenience and customs
purposes only. The written description of the
scope of this order is dispositive.

China

The products covered by this order are
certain carbon and alloy steel hot-rolled or
forged flat plate products not in coils,
whether or not painted, varnished, or coated
with plastics or other non-metallic
substances (cut-to-length plate). Subject
merchandise includes plate that is produced
by being cut-to-length from coils or from
other discrete length plate and plate that is
rolled or forged into a discrete length. The
products covered include (1) universal mill
plates (i.e., flat-rolled products rolled on four
faces or in a closed box pass, of a width
exceeding 150 mm but not exceeding 1,250
mm, and of a thickness of not less than 4
mm, which are not in coils and without
patterns in relief), and (2) hot-rolled or forged
flat steel products of a thickness of 4.75 mm
or more and of a width which exceeds 150
mm and measures at least twice the
thickness, and which are not in coils,
whether or not with patterns in relief. The
covered products described above may be
rectangular, square, circular or other shapes
and include products of either rectangular or
non-rectangular cross-section where such
non-rectangular cross-section is achieved
subsequent to the rolling process, i.e.,
products which have been “worked after
rolling” (e.g., products which have been
beveled or rounded at the edges).
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For purposes of the width and thickness
requirements referenced above, the following
rules apply:

(1) except where otherwise stated where
the nominal and actual thickness or width
measurements vary, a product from a given
subject country is within the scope if
application of either the nominal or actual
measurement would place it within the scope
based on the definitions set forth above
unless the product is already covered by an
order existing on that specific country (e.g.,
Notice of the Antidumping Duty Order:
Certain Hot-Rolled Carbon Steel Flat
Products From the People’s Republic of
China, 66 FR 59561 (November 29, 2001));
and

(2) where the width and thickness vary for
a specific product (e.g., the thickness of
certain products with non-rectangular cross-
section, the width of certain products with
non-rectangular shape, etc.), the
measurement at its greatest width or
thickness applies.

Steel products included in the scope of this
order are products in which: (1) iron
predominates, by weight, over each of the
other contained elements; and (2) the carbon
content is 2 percent or less by weight.

Subject merchandise includes cut-to-length
plate that has been further processed in the
subject country or a third country, including
but not limited to pickling, oiling, levelling,
annealing, tempering, temper rolling, skin
passing, painting, varnishing, trimming,
cutting, punching, beveling, and/or slitting,
or any other processing that would not
otherwise remove the merchandise from the
scope of the order if performed in the country
of manufacture of the cut-to-length plate.

All products that meet the written physical
description, are within the scope of this order
unless specifically excluded or covered by
the scope of an existing order. The following
products are outside of, and/or specifically
excluded from, the scope of this order:

(1) Products clad, plated, or coated with
metal, whether or not painted, varnished or
coated with plastic or other non-metallic
substances;

(2) military grade armor plate certified to
one of the following specifications or to a
specification that references and incorporates
one of the following specifications:

o MIL-A-12560,

MIL-DTL~12560H,

MIL-DTL~12560],

MIL-DTL~12560K,

MIL-DTL~32332,

MIL~A-46100D,

MIL-DTL-46100-E,

MIL~46177C,

MIL-S-16216K Grade HY80,
MIL-S-16216K Grade HY100,
MIL-S—24645A HSLA-80,
MIL-S-24645A HSLA-100,
T9074-BD—-GIB-010/0300 Grade HY80,
T9074-BD-GIB-010/0300 Grade HY100,
T9074-BD-GIB-010/0300 Grade HSLASO0,
T9074-BD-GIB-010/0300 Grade HSLA100,
and

e T9074-BD-GIB-010/0300 Mod. Grade

HSLA115,
except that any cut-to-length plate certified to
one of the above specifications, or to a
military grade armor specification that

references and incorporates one of the above
specifications, will not be excluded from the
scope if it is also dual- or multiple-certified
to any other non-armor specification that
otherwise would fall within the scope of this
order;

(3) stainless steel plate, containing 10.5
percent or more of chromium by weight and
not more than 1.2 percent of carbon by
weight;

(4) CTL plate meeting the requirements of
ASTM A-829, Grade E 4340 that are over 305
mm in actual thickness;

(5) Alloy forged and rolled CTL plate
greater than or equal to 152.4 mm in actual
thickness meeting each of the following
requirements:

(a) Electric furnace melted, ladle refined &
vacuum degassed and having a chemical
composition (expressed in weight
percentages):

e Carbon 0.23-0.28,

e Silicon 0.05-0.20,

Manganese 1.20-1.60,

Nickel not greater than 1.0,

Sulfur not greater than 0.007,
Phosphorus not greater than 0.020,
Chromium 1.0-2.5,

Molybdenum 0.35-0.80,

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) With a Brinell hardness measured in all
parts of the product including mid thickness
falling within one of the following ranges:

(i) 270-300 HBW,

(ii) 290-320 HBW, or

(iii) 320-350 HBW;

(c) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.0, C not
exceeding 0.5, D not exceeding 1.5; and

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 2 mm flat bottom hole;

(6) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
Ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.23-0.28,

¢ Silicon 0.05-0.15,

Manganese 1.20-1.50,

Nickel not greater than 0.4,

Sulfur not greater than 0.010,
Phosphorus not greater than 0.020,
Chromium 1.20-1.50,

Molybdenum 0.35-0.55,

Boron 0.002-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.5, B not exceeding 1.5, C not
exceeding 1.0, D not exceeding 1.5;

(c) Having the following mechanical
properties:

(i) With a Brinell hardness not more than
237 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 75 ksi min and UTS 95
ksi or more, Elongation of 18% or more and

Reduction of area 35% or more; having
charpy V at —75 degrees F in the
longitudinal direction equal or greater than
15 ft. Ibs (single value) and equal or greater
than 20 ft. Ibs (average of 3 specimens) and
conforming to the requirements of NACE
MRO01-75; or

(i) With a Brinell hardness not less than
240 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 90 ksi min and UTS 110
ksi or more, Elongation of 15% or more and
Reduction of area 30% or more; having
charpy V at —40 degrees F in the
longitudinal direction equal or greater than
21 ft. Ibs (single value) and equal or greater
than 31 ft. lbs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301;

(7) Alloy forged and rolled steel CTL plate
over 407 mm in actual thickness and meeting
the following requirements:

(a) Made from Electric Arc Furnace melted,
ladle refined & vacuum degassed, alloy steel
with the following chemical composition
(expressed in weight percentages):

e Carbon 0.25-0.30,

Silicon not greater than 0.25,
Manganese not greater than 0.50,
Nickel 3.0-3.5,

Sulfur not greater than 0.010,
Phosphorus not greater than 0.020,
Chromium 1.0-1.5,

Molybdenum 0.6-0.9,

Vanadium 0.08 to 0.12,

Boron 0.002—-0.004,

Oxygen not greater than 20 ppm,
Hydrogen not greater than 2 ppm, and
Nitrogen not greater than 60 ppm;

(b) Having cleanliness in accordance with
ASTM E45 method A (Thin and Heavy): A
not exceeding 1.0(t) and 0.5(h), B not
exceeding 1.5(t) and 1.0(h), C not exceeding
1.0(t) and 0.5(h), and D not exceeding 1.5(t)
and 1.0(h);

(c) Having the following mechanical
properties: a Brinell hardness not less than
350 HBW measured in all parts of the
product including mid thickness; and having
a Yield Strength of 145 ksi or more and UTS
160 ksi or more, Elongation of 15% or more
and Reduction of area 35% or more; having
charpy V at —40 degrees F in the transverse
direction equal or greater than 20 ft. lbs
(single value) and equal or greater than 25 ft.
Ibs (average of 3 specimens);

(d) Conforming to ASTM A578-S9
ultrasonic testing requirements with
acceptance criteria 3.2 mm flat bottom hole;
and

(e) Conforming to magnetic particle
inspection in accordance with AMS 2301.

Excluded from the scope of the
antidumping duty order on cut-to-length
plate from the People’s Republic of China are
any products covered by the existing
antidumping duty order on certain cut-to-
length carbon steel plate from the People’s
Republic of China. See Suspension
Agreement on Certain Cut-to-Length Carbon
Steel Plate from the People’s Republic of
China; Termination of Suspension
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Agreement and Notice of Antidumping Duty
Order, 68 FR 60081 (October 21, 2003), as
amended, Affirmative Final Determination of
Circumvention of the Antidumping Duty
Order on Certain Cut-to-Length Carbon Steel
Plate from the People’s Republic of China, 76
FR 50996-97 (August 17, 2011). On August
17, 2011, the U.S. Department of Commerce
found that the order covered all imports of
certain cut-to-length carbon steel plate
products with 0.0008 percent or more boron,
by weight, from China not meeting all of the
following requirements: aluminum level of
0.02 percent or greater, by weight; a ratio of
3.4 to 1 or greater, by weight, of titanium to
nitrogen; and a hardenability test (i.e.,
Jominy test) result indicating a boron factor
of 1.8 or greater.

The products subject to the order are
currently classified in the Harmonized Tariff
Schedule of the United States (HTSUS) under
subheadings: 7208.40.3030, 7208.40.3060,
7208.51.0030, 7208.51.0045, 7208.51.0060,
7208.52.0000, 7211.13.0000, 7211.14.0030,
7211.14.0045, 7225.40.1110, 7225.40.1180,
7225.40.3005, 7225.40.3050, 7226.20.0000,
and 7226.91.5000.

The products subject to the order may also
enter under the following HTSUS
subheadings: 7208.40.6060, 7208.53.0000,
7208.90.0000, 7210.70.3000, 7210.90.9000,
7211.19.1500, 7211.19.2000, 7211.19.4500,
7211.19.6000, 7211.19.7590, 7211.90.0000,
7212.40.1000, 7212.40.5000, 7212.50.0000,
7214.10.0000, 7214.30.0010, 7214.30.0080,
7214.91.0015, 7214.91.0016, 7214.91.0020,
7214.91.0060, 7214.91.0090, 7225.11.0000,
7225.19.0000, 7225.40.5110, 7225.40.5130,
7225.40.5160, 7225.40.7000, 7225.99.0010,
7225.99.0090, 7226.11.1000, 7226.11.9060,
7226.19.1000, 7226.19.9000, 7226.91.0500,
7226.91.1530, 7226.91.1560, 7226.91.2530,
7226.91.2560, 7226.91.7000, 7226.91.8000,
and 7226.99.0180.

The HTSUS subheadings above are
provided for convenience and customs
purposes only. The written description of the
scope of the order is dispositive.

[FR Doc. 2023-02817 Filed 2—9-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-815]

Gray Portland Cement and Cement
Clinker From Japan: Continuation of
Antidumping Duty Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the U.S. Department
of Commerce (Commerce) and the U.S.
International Trade Commission (ITC)
that revocation of the antidumping duty
(AD) order on gray portland cement and
cement clinker (cement and clinker)
from Japan would likely lead to a
continuation or recurrence of dumping
and material injury to an industry in the

United States, Commerce is publishing
a notice of continuation of the AD order.
DATES: Applicable February 10, 2023.
FOR FURTHER INFORMATION CONTACT:
Eliza DeLong, AD/CVD Operations,
Office V, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482-3878.
SUPPLEMENTARY INFORMATION:

Background

On May 10, 1991, Commerce
published the AD order on cement and
clinker from Japan.! On June 1, 2022,
the ITC instituted,? and Commerce
initiated,? the fifth sunset review of the
Order, pursuant to section 751(c) of the
Tariff Act of 1930, as amended (the Act).
As a result of its review, Commerce
determined that a revocation of the
Order would likely lead to continuation
or recurrence of dumping and, therefore,
notified the ITC of the magnitude of the
margin of dumping likely to prevail
should the Order be revoked.*

On February 1, 2023, the ITC
published its determination, pursuant to
sections 751(c) and 752(a) of the Act,
that revocation of the Order would
likely lead to continuation or recurrence
of material injury to an industry in the
United States within a reasonably
foreseeable time.5

Scope of the Order

The products covered by the Order
are cement and cement clinker from
Japan. Cement is a hydraulic cement
and the primary component of concrete.
Cement clinker, an intermediate
material produced when manufacturing
cement, has no use other than grinding
into finished cement. Microfine cement
was specifically excluded from the
Order. Cement is currently classifiable
under the Harmonized Tariff Schedule
of the United States (HTSUS)

1 See Final Determination of Sales at Less Than
Fair Value; Gray Portland Cement and Clinker from
Japan, 56 FR 12156 (March 22, 1991), as amended
by Antidumping Duty Order and Amendment to
Final Determination of Sales at Less Than Fair
Value: Gray Portland Cement and Clinker from
Japan, 56 FR 21658 (May 10, 1991), and Amended
Final Determination of Sales at Less Than Fair
Value and Antidumping Order: Gray Portland
Cement and Clinker from Japan, 60 FR 39150
(August 1, 1995) (Order).

2 See Gray Portland Cement and Cement Clinker
from Japan; Institution of a Five-Year Review, 87 FR
33210 (June 1, 2022).

3 See Initiation of Five-Year (Sunset) Reviews, 87
FR 33123 (June 1, 2022).

4 See Gray Portland Cement and Cement Clinker
from Japan: Final Results of Expedited Sunset
Review of the Antidumping Duty Order, 87 FR
60121 (October 4, 2022).

5 See Gray Portland Cement and Cement Clinker
from Japan, 88 FR 6783 (February 1, 2023).

subheading 2523.29 and cement clinker
is currently classifiable under HTSUS
subheading 2523.10. Cement has also
been entered under HTSUS subheading
2523.90 as “other hydraulic cements.”
The HTSUS subheadings are provided
for convenience and customs purposes.
The written product description
remains dispositive as to the scope of
the product covered by the Order.®

Continuation of the Order

As a result of the determinations by
Commerce and the ITC that revocation
of the Order would likely lead to a
continuation or a recurrence of
dumping, as well as material injury to
an industry in the United States,
pursuant to section 751(d)(2) of the Act
and 19 CFR 351.218(a), Commerce
hereby orders the continuation of the
Order. U.S. Customs and Border
Protection will continue to collect AD
cash deposits at the rates in effect at the
time of entry for all imports of subject
merchandise.

The effective date of the continuation
of the Order will be the date of
publication in the Federal Register of
this notice of continuation. Pursuant to
section 751(c)(2) of the Act and 19 CFR
351.218(c)(2), Commerce intends to
initiate the next five-year review of the
Order not later than 30 days prior to the
fifth anniversary of the effective date of
continuation.

Administrative Protective Order

This notice also serves as the only
reminder to parties subject to an
administrative protective order (APO) of
their responsibility concerning the
return, destruction, or conversion to
judicial protective order of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305(a)(3).
Timely written notification of the return
or destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply is
a violation of the APO which may be
subject to sanctions.

Notification to Interested Parties

This five-year sunset review and this
notice are in accordance with sections
751(c) and 751(d)(2) of the Act and
published in accordance with section
777(i)(1) of the Act and 19 CFR
351.218(f)(4).

6 Commerce has made two scope rulings
regarding subject merchandise. See Scope Rulings,
57 FR 19602 (May 7, 1992) (classes G and H of oil
well cement are within the scope of the Order); see
also Scope Rulings, 58 FR 27542 (May 10, 1993)
(“Nittetsu Super Fine” cement is not within the
scope of the Order).



Federal Register/Vol. 838, No. 28/Friday, February 10, 2023/ Notices

8813

Dated: February 3, 2023.
Lisa W. Wang,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2023—-02815 Filed 2—-9-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XC763]

Western Pacific Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Western Pacific Fishery
Management Council (Council) will
hold its Hawaii Archipelago Fishery
Ecosystem Plan (FEP) Advisory Panel
(AP), the Fishing Industry Advisory
Committee (FIAC), and the American
Samoa Fishery Archipelago FEP AP to
discuss and make recommendations on
fishery management issues in the
Western Pacific Region.
DATES: The meetings will be held
between February 24 and February 28,
2023. For specific times and agendas,
see SUPPLEMENTARY INFORMATION.
ADDRESSES: The American Samoa
Archipelago Fishery Ecosystem Plan
(FEP) Advisory Panel (AP) meeting will
be held by web conference via Webex.
The Hawaii Archipelago FEP AP and
Fishing Industry Advisory Committee
(FIAC) meetings will be held in a hybrid
format with in-person and remote
participation (Webex) options available
for the members, and public attendance
limited to web conference via Webex.
In-person attendance for Hawaii
Archipelago FEP AP and FIAC members
will be hosted at the Council office,
1164 Bishop Street, Suite 1400,
Honolulu, HI, 96813. Instructions for
connecting to the web conference and
providing oral public comments will be
posted on the Council website at
www.wpcouncil.org. For assistance with
the web conference connection, contact
the Council office at (808) 522—8220.
Council address: Western Pacific
Fishery Management Council, 1164
Bishop Street, Suite 1400, Honolulu, HI
96813.
FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director,
Western Pacific Fishery Management
Council; phone: (808) 522-8220.
SUPPLEMENTARY INFORMATION: The
Hawaii Archipelago FEP AP will meet

on Friday, February 24, from 9 a.m. to
4 p.m., the FIAC will meet on Monday,
February 27, from 2 p.m. to 5 p.m., and
the American Samoa Archipelago FEP
AP will meet on Tuesday, February 28,
2022, from 5 p.m. to 8 p.m. All times
listed are local island times except for
the FIAC which is in Hawaii Standard
Time.

Public Comment periods will be
provided in the agendas. The order in
which agenda items are addressed may
change. The meetings will run as late as
necessary to complete scheduled
business.

Schedule and Agenda for the Hawaii
Archipelago AP Meeting

Friday, February 24, 2022, 9 a.m.—4 p.m.
(Hawaii Standard Time)

1. Welcome and Introductions
2. Report of the 2019-22 Hawaii
Advisory Panel (AP) Plan
3. Feedback from the Fleet
A. First Quarter Hawaii Fishermen
Observations
B. Hawaii AP Fisheries Issues and
Priorities
4. Council Fishery Issues and Activities
A. Options for Establishing Main
Hawaiian Island (MHI) Kona Crab
Status Determination Criteria
B. Options for Gold Coral
Management
C. Options for a Multi-Year Bigeye
Tuna Catch and Allocation Limits
5. Hawaii Fishery Issues and Activities
A. Status of the Deep-Set Longline
Draft Biological Opinion
B. Review of Potential Measures for
the False Killer Whale Take
Reduction Plan Modification
C. Update on Plans for MHI Small-
boat Fishery Engagement
D. Pacific Remote Island Area Marine
Conservation Plan Review
E. Council Pelagic Fisheries Research
Priorities
6. Introduction to the 2023 Hawaii
Longline Cost Earning Survey
7. Setting the Direction for the Hawaii
AP
8. Public Comment
9. Discussion and Recommendations
10. Other Business

Schedule and Agenda for the Fishing
Industry Advisory Committee Meeting

Monday, February 27, 2022, 2 p.m.—5
p-m. (Hawaii Standard Time)

1. Welcome and Introductions

2. Status Report on Previous FIAC
Recommendations

3. Roundtable update on Fishing/Market
Issues/Impacts

4. Developing Options for Multi-Year
Territorial Bigeye Tuna Catch and
Allocation Limits

5. Workshops on Western and Central
Pacific Fisheries Commission
(WCPFC) Tropical Tuna Longline
Management

6. International Billfish Biological
Sampling Program in Longline
Fisheries

7. 2023 Hawaii Longline Cost Earnings
Survey

8. Update on the Main Hawaiian Islands
Small-Boat Fishery Plans

9. Report out on the Hawaii Shortline/
Seamount Fisheries

10. Exploratory Longline Fishing in the
CNMI

11. False Killer Whale Take Reduction
Team

12. Status of Deepset & American Samoa
Longline Biological Opinions

13. Other Issues

14. Public Comment

15. Discussion and Recommendations

Schedule and Agenda for the American
Samoa Archipelago AP Meeting

Tuesday, February 28, 2022, 5 p.m.—8
p.m. (American Samoa Standard Time)

1. Welcome and Introductions

2. Report of the 2019-22 American
Samoa (AS) Advisory Panel (AP)
Plan

3. Feedback from the Fleet

4. First Quarter AS Fishermen
Observations

5. Advisory Panel Fishery Issues and
Priorities

6. AS Fishery Issues and Activities

7. Options for a Multi-Year Bigeye Tuna
Catch and Allocation Limits

8. Status on the Draft American Samoa
Longline Biological Opinion

9. Bottomfish Management Unit Species
Revision Update

10. Bottomfish Western Pacific Stock
Assessment Review Outcomes

11. Council Pelagic Fisheries Research
Priorities

12. Setting the Direction for the
American Samoa Advisory Panel

13. Public Comment

14. Discussion and Recommendations

15. Other Business

Special Accommodations

These meetings are accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Kitty M. Simonds, (808) 522—8220
(voice) or (808) 522—8226 (fax), at least
5 days prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 7, 2023.
Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-02925 Filed 2-9-23; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XC729]

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to Ferry Berth
Improvements in Tongass Narrows in
Ketchikan, Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; request for comments on

proposed renewal incidental harassment
authorization (IHA).

SUMMARY: NMFS received a request from
the Alaska Department of
Transportation and Public Facilities
(ADOQOT) for the renewal of their
currently active incidental harassment
authorization (IHA) to take marine
mammals incidental to ferry berth
improvements in Tongass Narrows in
Ketchikan, Alaska. These activities
consist of activities that are covered by
the current authorization, but will not
be completed prior to its expiration.
Pursuant to the Marine Mammal
Protection Act (MMPA), prior to issuing
the currently active IHA, NMFS
requested comments on both the
proposed IHA and the potential for
renewing the initial authorization if
certain requirements were satisfied. The
renewal requirements have been
satisfied, and NMFS is now providing
an additional 15-day comment period to
allow for any additional comments on
the proposed renewal not previously
provided during the initial 30-day
comment period.

DATES: Comments and information must
be received no later than February 27,
2023.

ADDRESSES: Comments should be
addressed to Jolie Harrison, Chief,
Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service, and should be
submitted via email to ITP.Fleming@
noaa.gov.

Instructions: NMFS is not responsible
for comments sent by any other method,
to any other address or individual, or
received after the end of the comment
period. Comments, including all
attachments, must not exceed a 25-
megabyte file size. Attachments to
comments will be accepted in Microsoft
Word or Excel or Adobe PDF file
formats only. All comments received are
a part of the public record and will
generally be posted online at https://

www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act without
change. All personal identifying
information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.

FOR FURTHER INFORMATION CONTACT: Kate
Fleming, Office of Protected Resources
(OPR), NMFS, (301) 427—-8401.
Electronic copies of the original
application, renewal request, and
supporting documents (including NMFS
Federal Register notifications of the
original proposed and final
authorizations, and the previous IHA),
as well as a list of the references cited
in this document, may be obtained
online at: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. In case
of problems accessing these documents,
please call the contact listed above.

SUPPLEMENTARY INFORMATION:

Background

The MMPA prohibits the “take” of
marine mammals, with certain
exceptions. Sections 101(a)(5)(A) and
(D) of the MMPA (16 U.S.C. 1361 et
seq.) direct the Secretary of Commerce
(as delegated to NMFS) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, an incidental harassment
authorization is issued.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stocks for
taking for certain subsistence uses
(referred to here as “mitigation
measures’’). Monitoring and reporting of
such takings are also required. The
meaning of key terms such as “take,”
“harassment,” and “negligible impact”

can be found in section 3 of the MMPA
(16 U.S.C. 1362) and the agency’s
regulations at 50 CFR 216.103.

NMFS'’ regulations implementing the
MMPA at 50 CFR 216.107(e) indicate
that ITHAs may be renewed for
additional periods of time not to exceed
one year for each reauthorization. In the
notice of proposed IHA for the initial
authorization, NMFS described the
circumstances under which we would
consider issuing a renewal for this
activity, and requested public comment
on a potential renewal under those
circumstances. Specifically, on a case-
by-case basis, NMFS may issue a 1-time
1-year renewal IHA following
notification to the public providing an
additional 15 days for public comments
when (1) up to another year of identical,
or nearly identical, activities as
described in the Detailed Description of
Specified Activities section of the initial
THA issuance notification is planned or
(2) the activities as described in the
Description of the Specified Activities
and Anticipated Impacts section of the
initial IHA issuance notification would
not be completed by the time the initial
IHA expires and a renewal would allow
for completion of the activities beyond
that described in the DATES section of
the notification of issuance of the initial
IHA, provided all of the following
conditions are met:

1. A request for renewal is received no
later than 60 days prior to the needed
renewal IHA effective date (recognizing
that the renewal IHA expiration date
cannot extend beyond 1 year from
expiration of the initial THA);

2. The request for renewal must
include the following:

¢ An explanation that the activities to
be conducted under the requested
renewal IHA are identical to the
activities analyzed under the initial
THA, are a subset of the activities, or
include changes so minor (e.g.,
reduction in pile size) that the changes
do not affect the previous analyses,
mitigation and monitoring
requirements, or take estimates (with
the exception of reducing the type or
amount of take); and

¢ A preliminary monitoring report
showing the results of the required
monitoring to date and an explanation
showing that the monitoring results do
not indicate impacts of a scale or nature
not previously analyzed or authorized;
and

3. Upon review of the request for
renewal, the status of the affected
species or stocks, and any other
pertinent information, NMFS
determines that there are no more than
minor changes in the activities, the
mitigation and monitoring measures
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will remain the same and appropriate,
and the findings in the initial ITHA
remain valid.

An additional public comment period
of 15 days (for a total of 45 days), with
direct notification by email, phone, or
postal service to commenters on the
initial IHA, is provided to allow for any
additional comments on the proposed
renewal. A description of the renewal
process may be found on our website at:
www.fisheries.noaa.gov/national/
marine-mammal-protection/incidental-
harassment-authorization-renewals.
Any comments received on the potential
renewal, along with relevant comments
on the initial IHA, have been considered
in the development of this proposed
THA renewal, and a summary of agency
responses to applicable comments is
included in this notification. NMFS will
consider any additional public
comments prior to making any final
decision on the issuance of the
requested renewal, and agency
responses will be summarized in the
final notification of our decision.

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216—-6A, NMFS must review our
proposed action (i.e., the issuance of an
THA renewal) with respect to potential
impacts on the human environment.

This action is consistent with
categories of activities identified in
Categorical Exclusion B4 (incidental
take authorizations with no anticipated
serious injury or mortality) of the
Companion Manual for NOAA
Administrative Order 216—6A, which do
not individually or cumulatively have
the potential for significant impacts on
the quality of the human environment
and for which we have not identified
any extraordinary circumstances that
would preclude this categorical
exclusion. Accordingly, NMFS
determined that the issuance of the
initial IHA qualified to be categorically
excluded from further NEPA review.
NMEFS has preliminarily determined
that the application of this categorical
exclusion remains appropriate for this
renewal IHA.

History of Request

On March, 5 2022, NMFS issued an
THA to ADOT to take marine mammals
incidental to the construction and/or
improvements to four ferry berths in
Tongass Narrows in Ketchikan Alaska:
Gravina Airport Ferry Layup Facility,
the Gravina Freight Facility, the Revilla
New Ferry Berth and Upland
Improvements, and the New Gravina

Island Shuttle Ferry Berth/Related
Terminal Improvements (87 FR 15387,
March 18, 2022), effective from March,
5, 2022 through March 4, 2023. NMFs
previously issued two consecutive
IHAs, one of which was renewed and
the other reissued, prior to issuing the
initial IHA (which includes some
construction that was originally planned
under the consecutive IHA’s as well as
some new/additional work) associated
with this renewal request.

Following the issuance of the initial
IHA, ADOT reported the presence of
northern elephant seals (Mirounga
angustirostris) in the area, which had
not been anticipated. In June 2022,
NMFS modified the March 2022 initial
IHA by adding authorized take by Level
B harassment of this species at ADOT’s
request.

In July 2022 ADOT also requested to
install a subset of temporary piles via
down-the-hole (DTH) methods rather
than the previously assumed vibratory
pile driving, in case the overburden
onsite was not deep enough. In
September 2022 NMFS determined that
ADOT’s requested modification did not
alter the original scope of activity
analyzed or the impact analysis in a
manner that materially affected the basis
for the original findings. NMFS
additionally modified the IHA to require
additional shutdown zones but
determined that authorization of
additional take was not required.

On January 5, 2023, NMFS received
an application for the renewal of the
initial IHA. Following NMFS’ review of
the application, the ACOE submitted a
revised version on January 19, 2023 and
again on January 25, 2023. As described
in the application for renewal IHA, the
activities for which incidental take is
requested consist of activities that are
covered by the initial authorization (and
subsequent modifications) discussed
above but will not be completed prior to
its expiration. As required, the applicant
provided a preliminary monitoring
report which confirms that the applicant
has implemented the required
mitigation and monitoring, and which
also shows that no impacts of a scale or
nature not previously analyzed or
authorized have occurred as a result of
the activities conducted.

Description of the Specified Activities
and Anticipated Impacts

ADOT is making improvements to
existing ferry berths and constructing
new ferry berths on Gravina Island and
Revillagigedo (Revilla) Island in
Tongass Narrows, near Ketchikan in
southeast Alaska. These ferry facilities
provide the only public access between
the city of Ketchikan, AK on Revilla

Island, and the Ketchikan International
Airport on Gravina Island. In-water
work associated with the Revilla New
Ferry Berth and Upland Improvements,
and Gravina Airport Ferry Layup
Facility have been completed. Only
partial in-water work has been
completed at the Gravina Island Shuttle
Ferry Berth/Related Terminal
Improvements, and no in-water work
has been completed towards the Freight
Facility. The remaining marine
construction associated with the
activities is planned to occur over 30
non-consecutive days over 1 year
beginning March 5, 2023. The project’s
planned activities that have the
potential to take marine mammals, by
Level A harassment and Level B
harassment, include vibratory and
impact pile driving, DTH operations for
pile installation (rock socketing of piles
and tension anchors to secure piles),
and vibratory pile removal.

Under the initial IHA, Level B
harassment is authorized for a small
number of nine species of marine
mammals (including northern elephant
seal). Of those nine species, Level A
harassment was authorized for five
species Steller sea lion (Eumetopias
jubatus), harbor seal (Phoca vitulina
richardii), harbor porpoise (Phocoena
phocoena), Dall’s porpoise
(Phocoenoides dalli) and minke whale
(Balaenoptera acutorostrata). Neither
ADOT nor NMF'S expects serious injury
or mortality to result from this activity
and, therefore, a renewal IHA is
appropriate.

The following documents are
referenced in this notification and
include important supporting
information:

e Initial 2022 final IHA (87 FR 15387,
March 18, 2022);

e Initial 2022 proposed IHA (87 FR
5980, February 2, 2022); and

¢ Initial IHA application, Biological
Opinion, References (available at
www.fisheries.noaa.gov/action/
incidental-take-authorization-alaska-
department-transportation-ferry-berth-
improvements-0).

Detailed Description of the Activity

A detailed description of the ferry
berth construction and improvements
for which take is proposed here may be
found in the notifications of the
proposed and final IHAs for the initial
authorization. NMFS also incorporates
the installation of 20 24-inch temporary
piles via DTH methods (rather than
vibratory pile driving) at the Freight and
Layup Facility (via the September 2022
modification of the initial IHA) to that
detailed description, increasing the
overall DTH drilling duration by
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approximately 6 percent over the
duration of the project, as compared
with the analysis in the Federal Register
notices for the initial IHA. The 20
temporary piles require relatively short
durations of DTH drilling in comparison
to the production piles included in the
initial analysis, which are drilled much
further into the bedrock.

While the in-water work associated
with the Revilla New Ferry Berth and
Gravina Airport Ferry Layup Facility
have been completed, the Gravina
Shuttle Island Ferry Berth and the
Freight Facility have not. At the time of
the renewal request no in-water work
had been completed at the Freight
Facility and a subset of in-water work
had been completed at the Gravina
Island Shuttle Ferry Berth:

e Installation and removal of twelve
20-inch temporary piles;

e Installation of 10 rock sockets; and

e Installation of 12 24-inch
permanent piles.

In-water work that is planned for
completion under this renewal IHA
include remaining work at the Gravina
Island Shuttle Ferry Berth:

¢ Installation of twenty-three 24-inch
piles;

e Installation of twenty-eight tension
anchors;

e Installation of 11 rock sockets and
all pile driving activities for the Freight
Facility:

e Installation of six 20-inch steel
piles;

e Installation of three 24-inch piles;

e Installation of four 30-inch steel
piles;

e Installation and removal of twelve
24-inch temporary piles;

e Installation of 13 tension anchors;

e Installation of 5 rock sockets.

The location, timing (e.g. seasonality),
and nature of the activities, including
the types of equipment planned for use,
are identical to those described in the
previous notifications (as updated
through incorporation of the request to
install temporary piles via DTH, rather
than vibratory driver).

The remaining marine construction
associated with the activities is planned
to occur over 30 non-consecutive days
over one year beginning March 5, 2023.
Though concurrent use of two hammers
is unlikely/expected to rarely occur
during the remaining work under the
renewal, the possibility remains. The
initial IHA accounted for concurrent use
of any combination of hammers for half
the anticipated number of days of
construction. That assumption is carried
over into this proposed renewal IHA.
The proposed renewal would be
effective for a period not exceeding one
year from the date of expiration of the
initial IHA (March 5, 2023).

Description of Marine Mammals

A description of the marine mammals
in the area of the activities for which
authorization of take is proposed here,
including information on abundance,
status, distribution, and hearing, may be
found in the notice of the proposed THA
(87 FR 5980, February 2, 2022), the final
THA (87 FR 15387, March 18, 2023) for
the initial authorization. We
supplement that description here with
additional information for northern
elephant seals.

Northern elephant seals breed and
give birth in California and Baja
California, primarily on offshore islands
(Stewart et al., 1994). Spatial
segregation in foraging areas between
males and females is evident from
satellite tag data (Le Beouf et al., 2000).
Males migrate to the Gulf of Alaska and
western Aleutian Islands along the
continental shelf to feed on benthic
prey, while females migrate to pelagic
areas in the Gulf of Alaska and the
central North Pacific to feed on pelagic
prey (Le Beouf et al., 2000). Elephant
seals spend a majority of their time at
sea (average of 74.7 days during post
breeding migration and an average of
218.5 days during the postmolting
migration; Robinson et al., 2012).
Although northern elephant seals are
known to visit the Gulf of Alaska to feed
on benthic prey, they rarely occur on
the beaches of Alaska. However, there
are recent reports of elephant seals
occurring in and near the Tongass
Narrows.

NMFS has reviewed the monitoring
data from the initial IHA, recent draft
Stock Assessment Reports, information
on relevant Unusual Mortality Events,
and other scientific literature, and
determined that neither this nor any
other new information affects which
species or stocks have the potential to
be affected or the pertinent information
in the Description of the Marine
Mammals in the Area of Specified
Activities contained in the supporting
documents for the initial IHA. This
includes consideration of changes
proposed in the Draft 2022 Marine
Mammal Stock Assessment Report
(SARs) (https://www.fisheries.noaa.gov/
national/marine-mammal-protection/
marine-mammal-stock-assessment-
reports-region) published on January 24,
2023, which include a slightly reduced
Alaska Resident killer whale population
abundance estimate.

In addition, the draft 2022 SARs
include proposed update to stock
structures for humpback whale and
harbor porpoise. For humpback whales,
the new structure, if finalized, would
modify the MMPA-designated stocks to

align more closely with ESA-designated
distinct population segments (DPSs).
Please refer to the draft 2022 Alaska and
Pacific Ocean SARs for additional
information.

NMFS OPR, Permits and Conservation
Division has generally considered peer-
reviewed data in draft SARs (relative to
data provided in the most recent final
SARs), when available, as the best
available science, and has done so in
this proposed renewal IHA for all
species and stocks with the exception of
the new proposal to revise certain stock
structures. Given that the proposed
changes to the stock structures involve
the application of NMFS’ Guidance for
Assessing Marine Mammal Stocks and
could be revised following
consideration of public comments, it is
more appropriate to conduct our
analysis for this proposed renewal IHA
based on the status quo stock structures
identified in the most recent final SARs
(2021, Muto et al., 2022).

Potential Effects on Marine Mammals
and Their Habitat

A description of the potential effects
of the specified activity on marine
mammals and their habitat for the
activities for which the authorization of
take is proposed here may be found in
the notices of the proposed ITHA (87 FR
5980, February 2, 2022) and final [HA
(87FR15387, March 18, 2023) for the
initial authorization.

In the case of installing temporary
piles via DTH drilling rather than
vibratory drilling, the nature of the
impacts are the same, but they required
identification of larger Level A
harassment zones and a larger Level B
harassment zone than originally
anticipated. For installation of these
temporary piles using DTH drilling,
given the estimated source level of 167
dB RMS, the Level B harassment zone
would be 13,594 m for all hearing
groups. Regarding Level A harassment,
using an estimated source level of 159
dB SEL at 10m, a strike rate of 15 strikes
per second, an estimated DTH drilling
duration of 180 minutes per pile
(maximum duration estimated by
ADQOT), two piles per day (maximum
daily pile number estimated by ADOT),
and a transmission loss coefficient of 15
m, the use of DTH drilling for these
temporary piles is estimated to produce
the following hearing group-specific
Level A harassment zones:

e Low-frequency cetaceans: 1,183 m;

e Mid-frequency cetaceans: 42 m;

e High-frequency cetaceans: 1,410 m;

¢ Phocid pinnipeds: 633 m; and

e Otariid pinnipeds: 46 m.

NMFS has reviewed the monitoring
data from the initial IHA, recent draft
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Stock Assessment Reports, information
on relevant Unusual Mortality Events,
and other scientific literature, and
determined that neither this nor any
other new information affects our initial
analysis of impacts on marine mammals
and their habitat.

Estimated Take

A detailed description of the methods
and inputs used to estimate take for the
specified activity are found in the
notices of the proposed and final IHAs
(87 FR 5980, February 2, 2022; 87 FR
15387, March 18, 2022) for the initial
authorization. The source levels and
marine mammal occurrence data
applicable to this authorization remain
unchanged from the previously issued
THA. Here, we provide additional
discussion for northern elephant seal.

In consideration of the information
provided by ADOT, described above in
this section, NMFS expected that one
elephant seal may have been taken by
Level B harassment per week over the
remainder of the effective period of the
IHA (through March 4, 2023). At the
time of analysis, 37 weeks remained in
the effective period of the IHA, and
NMEF'S authorized 37 takes of the
California breeding stock of elephant
seals.

Similarly, the stocks taken, methods
of take, and types of take remain
unchanged from the previously issued
IHA and subsequent authorization of
take by Level B harassment of elephant
seal. The take calculation method also
remains the same, with the exception of
fewer days of activity than what was

described in the initial IHA. The
approximate total number of operational
days for this Renewal THA is 33 percent
of what was analyzed in support of the
initial IHA. As such, take for most
stocks have been reduced to 33 percent
of the take authorized through the initial
IHA (including for elephant seal). In
cases when such a change would bring
authorized take levels below the
estimated group size for a given species
[described in Initial 2021 proposed IHA
(87 FR 5980, February 2, 2022; the
Initial 2022 final THA (87 FR 15387,
March 18, 2022); take has been
increased to the estimated group size to
retain some allowance in the event that
this species should occur in the project
area.

TABLE 1—ESTIMATED TAKE PROPOSED FOR AUTHORIZATION AND PROPORTION OF POPULATION POTENTIALLY AFFECTED.

Proposed authorized take

: Level A Level B Percent of
Species DPS/stock harassment harassment Total stock

Steller sea lion .......cccoeeveiiiiienieene. Eastern U.S. ..o 30 716 746 1.7
Harbor seal ......... Clarence Strait ........ccccoveeeieeneeenen. 38 335 373 1.3
Harbor porpoise .. Southeast Alaska ... *5 9 14 1.1
Dall's porpoise ........ccccceeuene Alaska .............. *12 68 80 0.6
Pacific white-sided dolphin .. North Pacific ........ 0 *92 92 3.4
Killer whale .........ccocoviieiiiiiiiceee Alaska Resident .........ccccocoeiniiiiienns 0 24 24 1.0
West Coast TranSIENT .......cccoovviiiiiis | cieeiie ettt enies | rreeseeessneeseesirees | eeereesne e e 6.9

Northern Resident .........ccoocviiiiiicns | o | eeieeeniieenies | e 7.9
Humpback whale ...........ccccoovriieeen. Central North Pacific . 0 75 75 0.7
Minke whale Alaska ......cooooeeeiiiieeiieeee *1 *2 3 N/A
Northern Elephant Seal California Breeding Stock ................ 0 12 12 0.01

*Take for most stocks have been reduced to 33 percent of the take authorized through the initial IHA. In cases when such a change would
bring authorized take levels below the estimated group size for a given species [described in Initial 2021 proposed IHA (87 FR 5980, February 2,
2022; the Initial 2022 final IHA (87 FR 15387, March 18, 2022)], take has been increased to the estimated group size group size to retain some
allowance in the event that this species should occur in the project area.

Description of Proposed Mitigation,
Monitoring and Reporting Measures

The proposed mitigation, monitoring,
and reporting measures included as
requirements in this authorization are
identical to those included in the FR
Notification announcing the issuance of
the initial IHA (87 FR 15387, March 18,
2022), and subsequent updates to
shutdown zones for DTH installation of
temporary piles, are included in Table
2 and Table 3.

The same measures are proposed for
this renewal and are summarized here:

¢ ADOT must implement a minimum
shutdown zone of 10 m radius around
the pile/hole/vessel for use of in-water

heavy machinery/vessel (e.g., barge,
dredge);

e ADOT must shut down if any
marine mammals come within hearing
group-specific shutdown zones (Table 2
and Table 3);

e ADOT must implement pile driving
soft-starts whereby hammer energy is
gradually ramped-up;

e ADOT must employ at least three
PSOs to monitor the harassment zones;
e ADOT must submit a draft report
detailing all monitoring within ninety

calendar days of the completion of
marine mammal monitoring or sixty
days prior to the issuance of any
subsequent THA for this project,
whichever comes first;

e ADOT must prepare and submit
final report within thirty days following
resolution of comments on the draft
report from NMFS;

¢ ADOT must submit all PSO
datasheets and/or raw sighting data (in
a separate file from the Final Report
referenced immediately above); and

e ADOT must report injured or dead
marine mammals.

The discussion of the least practicable
adverse impact included in those
documents and the Notice of the
proposed IHA (87 FR 5980, February 2,
2022) remains accurate.
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TABLE 3—SHUTDOWN ZONES, BY HEARING GROUP FOR SIMULTANEOUS USE oF Two DTH HAMMERS

N Level A
i arassment
Activity combination (%L;;itt'gg) isopleth (m)
LF MF HF PW ow Elephant seal
8-in pile, 8-IN Pl ..o 60 90 20 100 50 20 50
120 130 160 70 70
180 170 200 100 100
240 210 250 110 150
8-in pile, 24-in pile .cccceviveiieee 60 520 20 500 200 20 300
120 820 30 40 450
180 1,080 40 50 600
240 1,300 50 60 700
8-in pile, 30-in pile ......ccoovveiiiiciice 60 1,110 40 50 600
120 1,770 70 70 950
180 2,310 90 90 1,250
240 2,800 100 110 1,500
24-in pile, 24-in pile .....coooeeieirceee 60 570 20 30 350
120 910 32 40 500
180 1,190 42 50 650
240 1,440 60 60 800
24-in pile, B0-IN .covveeeereee e 60 900 40 40 500
120 1,430 60 60 800
180 1,880 70 80 1,050
240 2,270 90 90 1,250
30-in pile, 30-in pile ......ccoceeeiriiiicie 60 1,230 50 50 700
120 1,950 70 80 1,050
180 2,550 100 100 1,400
240 3,090 110 120 1,650

Comments and Responses

As noted previously, NMFS published
a notification of a proposed IHA (87 FR
5980, February 2, 2022) and solicited
public comments on both our proposal
to issue the initial IHA for ferry berth
construction and improvement and on
the potential for a renewal IHA, should
certain requirements be met. No public
comments were received.

Preliminary Determinations

The proposed renewal request
consists of a subset of activities
analyzed through the initial
authorization and subsequent
authorizations described above. In
analyzing the effects of the activities for
the initial IHA, NMFS determined that
ADOT’s activities would have a
negligible impact on the affected species
or stocks and that authorized take
numbers of each species or stock were
small relative to the relevant stocks (e.g.,
less than one-third the abundance of all
stocks). Although new abundance
information became available for Alaska
Resident killer whale, none of this new
information affects NMFS’
determinations supporting issuance of
the initial IHA. The mitigation measures
and monitoring and reporting
requirements as described above are
identical to the initial IHA (as
modified).

NMEF'S has preliminarily concluded
that there is no new information
suggesting that our analysis or findings
should change from those reached for
the initial IHA. Based on the

information and analysis contained here
and in the referenced documents, NMFS
has determined the following: (1) the
required mitigation measures will effect
the least practicable impact on marine
mammal species or stocks and their
habitat; (2) the authorized takes will
have a negligible impact on the affected
marine mammal species or stocks; (3)
the authorized takes represent small
numbers of marine mammals relative to
the affected stock abundances; (4)
ADOT’s activities will not have an
unmitigable adverse impact on taking
for subsistence purposes as no relevant
subsistence uses of marine mammals are
implicated by this action, and; (5)
appropriate monitoring and reporting
requirements are included.

Endangered Species Act

Section 7(a)(2) of the Endangered
Species Act of 1973 (ESA: 16 U.S.C.
1531 et seq.) requires that each Federal
agency insure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
IHAs, NMFS OPR consults internally
whenever we propose to authorize take
for endangered or threatened species, in
this case with NMFS’ Alaska Regional
Office (AKRO).

The effects of the Federal action
authorized through the initial IHA were
adequately analyzed in NMFS ESA
section 7(a)(2) Biological Opinion for

Construction of the Tongass Narrows
Project (Gravina Access), revised
December 19, 2019. It concluded that
the take NMFS proposed to authorize
through the initial IHA would not
jeopardize the continued existence of
any endangered or threatened species or
destroy or adversely modify any
designated critical habitat. Because this
proposed renewal IHA would authorize
a subset of activities already analyzed
through the existing Biological Opinion,
reinitiating consultation is not
necessary.

Proposed Renewal THA and Request for
Public Comment

As a result of these preliminary
determinations, NMFS proposes to issue
a renewal IHA to ADOT for conducting
ferry berth construction and
improvements in Tongass Narrows,
Kethickan, AK, between March 5, 2023
and March 4, 2024, provided the
previously described mitigation,
monitoring, and reporting requirements
are incorporated. A draft of the
proposed and final initial IHA can be
found at https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. We
request comment on our analyses, the
proposed renewal IHA, and any other
aspect of this notification. Please
include with your comments any
supporting data or literature citations to
help inform our final decision on the
request for MMPA authorization.


https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
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Dated: February 6, 2023.
Kimberly Damon-Randall,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2023—02808 Filed 2—-9-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Telecommunications and
Information Administration

Agency Information Collection
Activities; Submission for OMB Review
and Approval; Comment Request;
Middle Mile Grant Program

The Department of Commerce will
submit the following information
collection request to the Office of
Management and Budget (OMB) for
review and clearance in accordance
with the Paperwork Reduction Act of
1995, on or after the date of publication
of this notice. We invite the general
public and other Federal agencies to
comment on proposed, and continuing
information collections, which helps us
assess the impact of our information
collection requirements and minimize
the public’s reporting burden. Public
comments were previously requested
via the Federal Register on November 4,
2022. This notice allows for an
additional 30 days for public comments.

Agency: National
Telecommunications and Information
Administration (NTIA), Commerce.

Title: Middle Mile Grant Program.

OMB Control Number: 0660—XXXX.

Form Number(s): None.

Type of Request: New information
collection.

Number of Respondents: 75.

Average Hours per Response: 33.22.

Burden Hours: 7,474.50.

Needs and Uses: With this
information collection, NTIA will be
able to monitor the grant recipients’
spending habits and activities. In the
absence of collecting this information,
NTIA would fail to evaluate the grant
recipients’ progress toward the grant
program priority areas and program
goals. Moreover, without these reports,
the grants could be the subject of waste,
fraud, and abuse of Federal funds.
Therefore, it is necessary for the
Agencies to collect information using
the Bi-Annual Performance Report form.

Affected Public: Grant award
recipients consisting of States, political
subdivisions of a State, Tribal
governments, technology companies,
electric utilities, utility cooperatives,
public utility districts,
telecommunications companies,
telecommunications cooperatives,

nonprofit foundations, nonprofit
corporations, nonprofit institutions,
nonprofit associations, regional
planning councils, Native entities,
economic development authorities, or
any partnership of two (2) or more of
these entities.

Frequency: Bi-Annually and at the
end of the Period of Performance.

Respondent’s Obligation: Mandatory.

Legal Authority: Section 60401 of the
Infrastructure Investment and Jobs Act
of 2021, Public Law 117-58, 135 Stat.
429 (November 15, 2021).

This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view the
Department of Commerce collections
currently under review by OMB.

Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting “Currently under 30-day
Review—Open for Public Comments” or
by using the search function and
entering the title of the collection.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Chief Information Officer, Department of
Commerce.

[FR Doc. 2023-02923 Filed 2—9-23; 8:45 am]
BILLING CODE 3510-60-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and deletions from
the Procurement List.

SUMMARY: This action adds service(s) to
the Procurement List that will be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and
deletes product(s) and service(s) from
the Procurement List previously
furnished by such agencies.

DATES: Date added to and deleted from
the Procurement List: March 12, 2023.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, 355 E Street SW, Suite 325,
Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT:
Michael R. Jurkowski, Telephone: (703)

785—6404 or email CMTEFedReg@
AbilityOne.gov.

SUPPLEMENTARY INFORMATION:
Additions

On 10/28/2022, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notice of
proposed additions to the Procurement
List. This notice is published pursuant
to 41 U.S.C. 8503(a)(2) and 41 CFR 51—
2.3.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the service(s) and impact of the
additions on the current or most recent
contractors, the Committee has
determined that the product(s) and
service(s) listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 8501-8506 and 41 CFR
51-2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
product(s) and service(s) to the
Government.

2. The action will result in
authorizing small entities to furnish the
product(s) and service(s) to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 8501-8506) in
connection with the product(s) and
service(s) proposed for addition to the
Procurement List.

End of Certification

Accordingly, the following service(s)
are added to the Procurement List:

Service(s)

Service Type: Contractor Operated Parts Store

Mandatory for: Sierra Army Depot, Herlong,
CA

Designated Source of Supply: South Texas
Lighthouse for the Blind, Corpus Christi,
X

Contracting Activity: DEPT OF THE ARMY,
W6QK SIAD CONTR OFF

The Committee finds good cause to
dispense with the 30-day delay in the
effective date normally required by the
Administrative Procedure Act. See 5
U.S.C. 553(d). This addition to the
Committee’s Procurement List is
effectuated because of the expiration of


http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
mailto:CMTEFedReg@AbilityOne.gov
mailto:CMTEFedReg@AbilityOne.gov
http://www.reginfo.gov
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the Department of the Army, Sierra
Army Depot contract. The Federal
customer contacted and has worked
diligently with the AbilityOne Program
to fulfill this service need under the
AbilityOne Program. To avoid
performance disruption, and the
possibility that the Department of the
Army will refer its business elsewhere,
this addition must be effective on
February 21, 2023, ensuring timely
execution for a February 21, 2023 start
date while still allowing 11 days for
comment. The Committee also
published a notice of proposed
Procurement List addition in the
Federal Register on October 28, 2022
and did not receive any comments from
any interested persons. This addition
will not create a public hardship and
has limited effect on the public at large,
but, rather, will create new jobs for
other affected parties—people with
significant disabilities in the AbilityOne
program who otherwise face challenges
locating employment. Moreover, this
addition will enable Federal customer
operations to continue without
interruption.

Deletions

On 11/10/20 and 12/9/20, the
Committee for Purchase From People
Who Are Blind or Severely Disabled
published notice of proposed deletions
from the Procurement List. This notice
is published pursuant to 41 U.S.C.
8503(a)(2) and 41 CFR 51-2.3.

After consideration of the relevant
matter presented, the Committee has
determined that the product(s) and
service(s) listed below are no longer
suitable for procurement by the Federal
Government under 41 U.S.C. 8501-8506
and 41 CFR 51-2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action may result in
authorizing small entities to furnish the
product(s) and service(s) to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 8501-8506) in
connection with the product(s) and
service(s) deleted from the Procurement
List.

End of Certification

Accordingly, the following product(s)
and service(s) are deleted from the
Procurement List:

Product(s)

NSN(s)—Product Name(s):
7520-00-139-4869—File, Horizontal Desk,
12” x 82" x 15”, 6 Shelf, Beige
7520—-00-728-5761—File, Horizontal Desk,
12” x 8Y2” x 15”, 6 Shelf, Gray
7520-01-445-0733—File, Horizontal Desk,
12”7 x 8v2” x 174", 7 Shelf, Beige
7520-01—-445-0735—File, Horizontal Desk,
12”7 x 812" x 1214”, 5 Shelf, Beige
7520-01-445—-0736—File, Horizontal Desk,
12”7 x 82" x 19%s”, 8 Shelf, Beige
7520-01—-445-0739—File, Horizontal Desk,
12”7 x 812" x 78", 3 Shelf, Beige
7520-01-445—-0741—TFile, Horizontal Desk,
12”7 x 872" x 10” 4 Shelf, Beige
7520-01-452—-1558—File, Vertical Desk, 8”
x 11”7 x 14v4”, 8 Shelf, Black
7520-01-452-1562—TFile, Vertical Desk, 8”
x11” x 14%4”, 8 Shelf, Beige
7520-01-452—-1563—File, Combination
Desk, 734" x 14” x 11”, Beige
7520-01-452-1564—File, Combination
Desk, 734” x 14” x 11”7, Black
Contracting Activity: GSA/FAS ADMIN
SVCS ACQUISITION BR(2, NEW YORK,
NY

NSN(s)—Product Name(s):
8415—-01-364—3320—Suit, Contamination
Avoidance Suit, Hooded Poncho and
Trousers, Army, Green, S
8415-01-364—3321—Suit, Contamination
Avoidance Suit, Hooded Poncho and
Trousers, Army, Green, M/L
8415-01-364—-3322—Suit, Contamination
Avoidance Suit, Hooded Poncho and
Trousers, Army, Green, XL/XXL
Designated Source of Supply: ORC
Industries, Inc., La Crosse, WI
Contracting Activity: DLA TROOP SUPPORT,
PHILADELPHIA, PA

Service(s)

Service Type: Mattress & Box Spring
Rehabilitation

Designated Source of Supply: Mississippi
Industries for the Blind, Jackson, MS

Contracting Activity: GENERAL SERVICES
ADMINISTRATION, FPDS AGENCY
COORDINATOR

Service Type: Document Assembly

Mandatory for: USDA Forest Service,
Northern Research Station,1992 Folwell
Avenue, Saint Paul, MN

Designated Source of Supply: AccessAbility,
Inc., Minneapolis, MN

Contracting Activity: FOREST SERVICE,
USDA FOREST SERVICE

Service Type: Custodial & Pest Control
Services

Mandatory for: US Navy, Naval Operations
Support Center, 3623 Carolina Beach
Rd., Wilmington, NC

Designated Source of Supply: OE Enterprises,
Inc., Hillsborough, NC

Contracting Activity: DEPT OF THE NAVY,
NAVAL FAC ENGINEERING CMD MID

LANT

Michael R. Jurkowski,

Acting Director, Business Operations.
[FR Doc. 2023-02878 Filed 2-9-23; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to and
deletions from the procurement list.

SUMMARY: The Committee is proposing
to add product(s) to the procurement list
that will be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities,
and delete product(s) previously
furnished by such agencies.

DATES: Comments must be received on
or before: March 12, 2023.

ADDRESSES: Committee for Purchase
from People Who Are Blind or Severely
Disabled, 355 E Street SW, Suite 325,
Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT: For
further information or to submit
comments contact: Michael R.
Jurkowski, Telephone: (703) 785-6404,
or email CMTEFedReg@AbilityOne.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 8503(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice will be required to procure the
service(s) listed below from nonprofit
agencies employing persons who are
blind or have other severe disabilities.

The following service(s) are proposed
for addition to the Procurement List for
production by the nonprofit agencies
listed:

Service(s)

Service Type: Janitorial Service

Mandatory for: US Air Force, Alabama Air
National Guard, HQ 117th Air Refueling
Wing, Birmingham, AL

Designated Source of Supply: Alabama
Goodwill Industries, Inc., Birmingham,
AL

Contracting Activity: DEPT OF THE ARMY,
W7MT USPFO ACTIVITY ALANG 117


mailto:CMTEFedReg@AbilityOne.gov
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Deletions

The following product(s) are proposed
for deletion from the Procurement List:

Product(s)

NSN(s)—Product Name(s):
MR 1021—Holder, Pot, Deluxe, Black
Designated Source of Supply: Alphapointe,
Kansas City, MO
Contracting Activity: Military Resale-
Defense Commissary Agency
NSN(s)—Product Name(s):
MR 11041—Gift Bag Set, Cellophane,
Christmas
Designated Source of Supply: Winston-
Salem Industries for the Blind, Inc,
Winston-Salem, NC
Contracting Activity: Military Resale-
Defense Commissary Agency
NSN(s)—Product Name(s):
MR 876—FErgo Ice Cream Scoop
Designated Source of Supply: CINCINNATI
ASSOCIATION FOR THE BLIND AND
VISUALLY IMPAIRED, Cincinnati, OH
Contracting Activity: Military Resale-Defense
Commissary Agency
NSN(s)—Product Name(s):
4730-01-112-3240—Cabinet, Fitting Kit
Designated Source of Supply: The
Opportunity Center Easter Seal
Facility—The Ala ES Soc, Inc., Anniston,
AL
Contracting Activity: DLA LAND AND
MARITIME, COLUMBUS, OH
NSN(s)—Product Name(s):
6645-01—456-5008—Clock, Wall, Slimline,
Bronze, Custom Logo, 9 V4 Quartz
6645—-01-456—6018—Clock, Wall, Slimline,
Brown, Custom Logo, 12 3/4” Quartz
6645—-01-557—3149—Clock, Wall, Self-Set,
Brown, 12” Diameter
6645—-01-557—8131—Clock, Wall, Self-Set,
Custom Logo, Brown, 12” Diameter
Designated Source of Supply: Chicago
Lighthouse Industries, Chicago, IL
Contracting Activity: GSA/FAS ADMIN
SVCS ACQUISITION BR(2, NEW YORK,
NY

NSN(s)—Product Name(s):
MR 1080—Refill, Scrub Brush with Eraser,
Utility, 2PK
Designated Source of Supply: Industries for
the Blind and Visually Impaired, Inc.,
West Allis, WI
Contracting Activity: Military Resale-Defense
Commissary Agency
NSN(s)—Product Name(s):
7520—01-645—9512—Pen, Stick, Plastic
Fine Point, Water Resistant Permanent
Blue Ink
7520-01-645-9513—Pen, Stick, Plastic
Fine Point, Water Resistant Permanent
Red Ink
7520-01-645-9514—Pen, Stick, Plastic
Medium Point, Water Resistant
Permanent Black Ink
7520-01-645-9515—Pen, Stick, Plastic
Fine Point, Water Resistant Permanent
Black Ink
7520-01-645-9516—Pen, Stick, Plastic
Medium Point, Water Resistant
Permanent Blue Ink
7520—01-645—9517—Pen, Stick, Plastic
Medium Point, Water Resistant
Permanent Red Ink

Designated Source of Supply: Winston-Salem
Industries for the Blind, Inc, Winston-
Salem, NC

Contracting Activity: GSA/FAS ADMIN
SVCS ACQUISITION BR(2, NEW YORK,
N

Michael R. Jurkowski,

Acting Director, Business Operations.
[FR Doc. 2023—-02877 Filed 2—9-23; 8:45 am]|
BILLING CODE 6353-01-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

TIME AND DATE: 9:00 a.m. ET,
Wednesday, February 15, 2023.

PLACE: Virtual meeting.
STATUS: Open.

MATTERS TO BE CONSIDERED: The
Commodity Futures Trading
Commission (“Commission” or
“CFTC”) will hold this meeting to
consider the following matters:

e Advance Notice of Proposed
Rulemaking (ANPRM) on Risk
Management Program Regulations for
Swap Dealers, Major Swap Participants,
and Futures Commission Merchants;
and

e Order Designating the Unique
Product Identifier and Product
Classification System to be Used in
Recordkeeping and Swap Data
Reporting.

The agenda for this meeting will be
available to the public and posted on
the Commission’s website at https://
www.cftc.gov. Instructions for public
access to the live feed of the meeting
will also be posted on the Commission’s
website. In the event that the time, date,
or place of this meeting changes, an
announcement of the change, along with
the new time, date, or place of the
meeting, will be posted on the
Commission’s website.

CONTACT PERSON FOR MORE INFORMATION:
Christopher Kirkpatrick, Secretary of the
Commission, 202—418-5964.

Authority: 5 U.S.C. 552b.

Dated: February 8, 2023.
Christopher Kirkpatrick,
Secretary of the Commission.
[FR Doc. 2023-03043 Filed 2-8-23; 4:15 pm]
BILLING CODE 6351-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

[Docket No. CFPB—2023-0014]

Agency Information Collection
Activities; Comment Request

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice and request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995
(PRA), the Consumer Financial
Protection Bureau (Bureau or CFPB)
requests the revision of the Office of
Management and Budget’s (OMB’s)
approval of an existing information
collection titled “Terms of Credit Card
Plans Survey” approved under OMB
Number 3170-0001.

DATES: Written comments are
encouraged and must be received on or
before March 13, 2023 to be assured of
consideration.

ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open
for Public Comments” or by using the
search function. In general, all
comments received will become public
records, including any personal
information provided. Sensitive
personal information, such as account
numbers or Social Security numbers,
should not be included.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Anthony May,
Paperwork Reduction Act Officer, at
(202) 4357278, or email: CFPB_PRA@
cfpb.gov. If you require this document
in an alternative electronic format,
please contact CFPB_Accessibility@
cfpb.gov. Please do not submit
comments to these email boxes.
SUPPLEMENTARY INFORMATION:

Title of Collection: Terms of Credit
Card Plans Survey.

OMB Control Number: 3170-0001.

Type of Review: Revision of a
currently approved collection.

Affected Public: Private sector:
businesses or other for-profits
institutions.

Estimated Number of Respondents:
665.

Estimated Total Annual Burden
Hours: 564.

Abstract: The Bureau intakes different
forms of credit card data from credit
card issuers, as required by the Truth in
Lending Act (TILA), 15 U.S.C. 1601 et
seq., and implementing regulations:


http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
mailto:CFPB_Accessibility@cfpb.gov
mailto:CFPB_Accessibility@cfpb.gov
https://www.cftc.gov
https://www.cftc.gov
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e The “Terms of Credit Card Plans
Survey” collects data on credit card
pricing and availability from a sample of
at least 150 financial institutions that
offer credit cards. The data enables the
Bureau to present information to the
public on terms of credit card plans;

¢ Sections 204 and 305 of the Credit
Card Accountability Responsibility and
Disclosure Act of 2009 (CARD Act),
amending TILA, and 12 CFR 1026.57(d)
and 1026.58, require card issuers to
submit to the Bureau:

O Agreements between the issuer and
a consumer under a credit card account
for an open-end consumer credit plan;
and

O Any college credit card agreements
to which the issuer is a party and
certain additional information regarding
those agreements.

The data collections enable the
Bureau to provide Congress and the
public with a centralized and searchable
repository for consumer and college
credit card agreements and information
regarding the arrangements between
financial institutions and institutions of
higher education.

Request for Comments: The Bureau
published a 60-day Federal Register
notice on August 18, 2022 (87 FR 50851)
under Docket Number: CFPB-2022—
0048. The Bureau is publishing this
notice and soliciting comments on: (a)
Whether the collection of information is
necessary for the proper performance of
the functions of the Bureau, including
whether the information will have
practical utility; (b) The accuracy of the
Bureau’s estimate of the burden of the
collection of information, including the
validity of the methods and the
assumptions used; (c) Ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
Ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Comments submitted in response to this
notice will be reviewed by OMB as part
of its review of this request. All
comments will become a matter of
public record.

Anthony May,

Paperwork Reduction Act Officer, Consumer
Financial Protection Bureau.

[FR Doc. 2023—-02865 Filed 2—-9-23; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF DEFENSE
Department of the Air Force

Record of Decision for the
Supplemental Environmental Impact
Statement Tinian Divert Infrastructure
Improvements Commonwealth
Northern Marianas Islands

ACTION: Notice of availability of record
of decision.

SUMMARY: On December 15, 2022, the
Department of the Air Force (DAF)
signed the Record of Decision (ROD) for
the Tinian Divert Infrastructure
Improvements Commonwealth Northern
Marianas Islands Final Supplemental
Environmental Impact Statement.

ADDRESSES: Mr. Erik Waldrip, AFCEGC/
CZN, Building 1 Bay 8 Room 8009, 3515
S General McMullen, San Antonio, TX
78226—1710, (210) 925-3001;
erik.waldrip@us.af.mil.

SUPPLEMENTARY INFORMATION: The DAF
has selected the East underground fuel
pipeline alternative and the roadway
improvements alternative.

The DAF decision documented in the
ROD was based on matters discussed in
the Final Supplemental Environmental
Impact Statement, inputs from the
public and regulatory agencies, and
other relevant factors. The Final
Supplemental Environmental Impact
Statement was made available to the
public on July 17, 2020 through a Notice
of Availability in the Federal Register
(Volume 85, Number 138, Page 43580)
with a waiting period that ended on
August 18, 2020.

Authority: This Notice of Availability
is published pursuant to the regulations
(40 CFR part 1506.6) implementing the
provisions of the National
Environmental Policy Act (42 U.S.C.
4321, et seq.) and the Air Force’s
Environmental Impact Analysis Process
(32 CFR parts 989.21(b) and
989.24(b)(7)).

Tommy W. Lee,

Acting Air Force Federal Register Liaison
Officer.

[FR Doc. 2023-02864 Filed 2—9-23; 8:45 am]
BILLING CODE 5001-10-P

DEPARTMENT OF DEFENSE
Department of the Air Force
[Docket ID USAF-2023-HQ-0004]

Proposed Collection; Comment
Request

AGENCY: Department of the Air Force,
Department of Defense (DoD).

ACTION: 60-Day information collection
notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, Air
Force Services announces a proposed
public information collection and seeks
public comment on the provisions
thereof. Comments are invited on:
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the agency’s estimate of
the burden of the proposed information
collection; ways to enhance the quality,
utility, and clarity of the information to
be collected; and ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by April 11, 2023.
ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Department of Defense, Office of
the Assistant to the Secretary of Defense
for Privacy, Civil Liberties, and
Transparency, 4800 Mark Center Drive,
Mailbox #24, Suite 08D09, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to Air Force Services, 1040
Air Force Pentagon, Washington, DC
20330-1040; ATTN: Randi Ramcharan,
or call (703) 693—0683.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Air Force Families Forever
Annual Survey; OMB Control Number
0701-AFFF.

Needs and Uses: The goal of the
annual Air Force Families Forever
(AFFF) survey is to measure
effectiveness of the program from the
customer perspective. The information
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from the survey will be used to update
policy, operational guidance, processes,
or resources based on the feedback
provided. Respondents include next of
kin family members of deceased Regular
Air Force, Space Force, and Reserve
Component members who died in an
active duty, inactive duty for training, or
annual training status and whose
relationship was established prior to the
member’s death.

Affected Public: Individuals or
households.

Annual Burden Hours: 116.67.

Number of Respondents: 350.

Responses per Respondent: 1.

Annual Responses: 350.

Average Burden per Response: 20
minutes.

Frequency: Annually.

Dated: February 7, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023—-02894 Filed 2—-9-23; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Department of the Army

Final Environmental Impact Statement
Addressing Heat and Electrical
Upgrades at Fort Wainwright, Alaska

AGENCY: Department of the Army, DoD.
ACTION: Notice of Availability.

SUMMARY: The Department of the Army
(Army) announces the availability of the
Final Environmental Impact Statement
(Final EIS) addressing heat and
electrical upgrades at Fort Wainwright,
Alaska. The current coal-fired central
heat and power plant (CHPP) and its
aging heat distribution system require
an upgrade that resolves safety,
resiliency, fiscal, and regulatory
concerns. The Final EIS analyzes and
evaluates reasonable alternatives,
potential environmental impacts, and
mitigation measures, and responds to
comments on the Draft EIS. The Army
will observe a 30-day waiting period
before deciding how to proceed.

DATES: The waiting period for the Final
EIS will end 30 days after publication of
this Notice of Availability in the Federal
Register by the U.S. Environmental
Protection Agency, at which time the
Army can execute a Record of Decision.

ADDRESSES: Please submit questions or
requests for a hard copy of the Final EIS
to Mr. Matt Sprau at: Directorate of
Public Works, ATTN: AMIM-AKP-E
(M. Sprau), 1046 Marks Road #4500,
Fort Wainwright, AK 99703-4500; or by

email at usarmy.wainwright.id-
pacific.mbx.heu-eis@army.mil.

FOR FURTHER INFORMATION CONTACT: Mr.
Grant Sattler at: Public Affairs Office,
AMIM-AKG-PA (Sattler), 1060 Gaffney
Road #5900, Fort Wainwright, AK
99703-5900; by telephone at (907) 353—
6701; or by email at alan.g.sattler.civ@
army.mil.

SUPPLEMENTARY INFORMATION: Fort
Wainwright is in the interior of Alaska
in the Fairbanks North Star Borough. It
is home to U.S. Army Garrison—Alaska
(USAG-Alaska) and units of the 11th
Airborne Division. The soldiers,
families, and civilian employees that
make up the Fort Wainwright
population rely on a 65-year-old coal-
fired CHPP and an antiquated heat
distribution system, with 24 percent of
the steam and condensate pipe installed
in the 1950s, to heat and power more
than 400 facilities. The CHPP is one of
the oldest working coal-fired power
plants in the United States and is
operating beyond its design life.
Constructing upgraded heat and
electrical infrastructure would reduce
utility costs, minimize the risk of a
catastrophic failure, help safeguard
mission readiness, meet energy
efficiency standards, comply with
emissions standards, and conform to
Army-directed energy security criteria.

The Final EIS was prepared in
accordance with: the National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S. Code
§4321 et seq.); NEPA implementing
regulations issued by the President’s
Council on Environmental Quality (40
Code of Federal Regulations [CFR] Parts
1500-1508); and the Army’s NEPA
implementing regulation (32 CFR part
651, Environmental Analysis of Army
Actions).

The Final EIS will inform decision-
makers, as well as federal, state, and
local agencies, interested parties, Alaska
Natives, Native Americans, Native
American organizations and Tribes,
public organizations, and the general
public of the possible environmental
consequences associated with heat and
electrical upgrades at Fort Wainwright.

USAG Alaska is proposing to upgrade
its coal-fired central heat and power
plant on Fort Wainwright to a more
reliable and sustainable heating and
electrical infrastructure system that
would be compliant with Army
installation energy security
requirements and air quality regulations
for the region. The purpose of the
Proposed Action is to provide reliable
heat and electrical infrastructure for the
installation that resolves current safety,
resiliency, fiscal, and regulatory

concerns. The Proposed Action is
needed to prevent the failure of heat and
power generation and distribution. Such
a failure could require evacuation of the
installation and severely affect mission
readiness. USAG-Alaska needs to meet
DoD and Army energy efficiency, energy
security, and resiliency criteria, and
must comply with air quality
regulations. Within the last decade, the
installation experienced four critical,
near-catastrophic failures of the CHPP
and 11 unexpected, installation-wide
outages due to maintenance, repair, or
operational issues. Unexpected outages
present substantial risk to safety and
mission readiness.

The Final EIS considered a No-Action
Alternative and three Action
Alternatives that were determined to be
reasonable: (1) construction of a new
coal-fired CHPP; (2) construction of a
new dual-fuel combustion turbine
generator CHPP that would primarily
rely on natural gas; and (3)
decentralization of heat and power,
whereby heat would be provided by
natural gas boilers at facilities across the
installation and electricity would be
purchased from a local utility provider.

Implementation of the preferred
alternative would result in significant
adverse socioeconomic and
environmental justice impacts.
Significant impacts to cultural resources
could be mitigated to be less than
significant. Beneficial impacts would
primarily involve enhancements in
heating efficiency, air quality, and job
creation. The Final EIS summarizes the
potential impacts for each considered
alternative.

The Final EIS identified several non-
carbon-based alternative energy sources,
including nuclear, geothermal, wind,
and solar power. These alternatives
were not carried forward for full
analysis because they could not fully
meet the heat and power needs of the
installation. Such technologies could
potentially be used in the future to
supplement the installation’s energy
output.

The Army identified Alternative 3,
Install Distributed Natural Gas Boilers,
as the preferred alternative. The Army
based its preference on: public
comments; environmental, social,
technical, and economic considerations;
and the ability to meet the missions of
USAG-Alaska and the 11th Airborne
Division.

An electronic copy of the Final EIS is
available online at: https://
home.army.mil/alaska/index.php/fort-
wainwright/NEPA/HEU-EIS. Hard
copies of the Final EIS will be available
at the following facilities when they are
open: the Noel Wien Library, 1215
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Cowles Street, Fairbanks, AK 99701; the
Post Library, Building 3700, Santiago
Avenue, Fort Wainwright, AK 99703;
and the Tri-Valley Community Library,
400 Suntrana Road, Healy, AK 99743.
Requests for a hard copy of the Final EIS
can also be directed to Mr. Matt Sprau
at: Directorate of Public Works, ATTN:
AMIM-AKP-E (M. Sprau), 1046 Marks
Road #4500, Fort Wainwright, AK
99703-4500; or by email at
usarmy.wainwright.id-pacific.mbx.heu-
eis@army.mil.

James W. Satterwhite, Jr.,

Army Federal Register Liaison Officer.
[FR Doc. 2023-02861 Filed 2—9-23; 8:45 am]
BILLING CODE 3711-02-P

DEPARTMENT OF DEFENSE

Department of the Army
[Docket ID USA-2022-HQ-0013]

Submission for OMB Review;
Comment Request

AGENCY: U.S. Army Corps of Engineers,
Department of Defense (DoD).

ACTION: 30-Day information collection
notice.

SUMMARY: The DoD has submitted to the
Office of Management and Budget
(OMB) for clearance the following
proposal for collection of information
under the provisions of the Paperwork
Reduction Act.

DATES: Consideration will be given to all
comments received by March 13, 2023.
ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open
for Public Comments” or by using the
search function.

FOR FURTHER INFORMATION CONTACT:
Angela Duncan, 571-372-7574, whs.mc-
alex.esd.mbx.dd-dod-information-
collections@mail. mil.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: U.S. Army Corps of Engineers
Navigation Improvement Surveys; OMB
Control Number 0710-NAVS.

Type of Request: New collection.

Number of Respondents: 1,000.

Responses per Respondent: 1.

Annual Responses: 1,000.

Average Burden per Response: 40
minutes.

Annual Burden Hours: 667.

Needs and Uses: USACE operates,
maintains, and improves much of the

nation’s navigation infrastructure. This
includes inland navigation
infrastructure and coastal infrastructure.
USACE conducts periodic navigation
improvement studies to ensure
continuity of operations now and into
the future. To fully evaluate these
studies, USACE needs data on the use
of the Nation’s waterways, the extent of
navigation inefficiencies, and
anticipated changes in vessel operations
and sizes. This information is used in
planning studies to formulate and
evaluate the projected benefits and
impacts of alternatives. Navigation
improvement studies conducted by
USACE typically use empirical data
provided by the USACE Waterborne
Commerce Statistics Center; however,
the impacts on waterway traffic of
alternative capital and operations and
maintenance investment strategies
collected by these surveys will
complement the empirical data.

Affected Public: Business or other for-
profit.

Frequency: As Required.
Respondent’s Obligation: Voluntary.

OMB Desk Officer: Mr. Matthew
Oreska.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
Duncan.

Requests for copies of the information
collection proposal should be sent to
Ms. Duncan at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: February 7, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023—-02884 Filed 2—9-23; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID DoD-2022—-0S-0128]

Submission for OMB Review;
Comment Request

AGENCY: Office of the Under Secretary of
Defense for Intelligence and Security
(OUSD(1&S)), Department of Defense
(DoD).

ACTION: 30-Day information collection
notice.

SUMMARY: The DoD has submitted to the
Office of Management and Budget
(OMB) for clearance the following
proposal for collection of information
under the provisions of the Paperwork
Reduction Act.

DATES: Consideration will be given to all
comments received by March 13, 2023.

ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open
for Public Comments” or by using the
search function.

FOR FURTHER INFORMATION CONTACT:
Angela Duncan, 571-372-7574, whs.mc-
alex.esd.mbx.dd-dod-information-
collections@mail.mil.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Qualification to Possess
Firearms or Ammunition; DD Form
2760; OMB Control Number 0704—0461.

Type of Request: Reinstatement.

Number of Respondents: 80,000.

Responses per Respondent: 1.

Annual Responses: 80,000.

Average Burden per Response: 15
minutes.

Annual Burden Hours: 20,000.

Needs and Uses: The information
collection is necessary to determine if a
Department of Defense (DoD) employee
or potential employee who will carry a
firearm related to a covered position
does not have a qualifying conviction of
domestic violence. The applicant uses
the DD Form 2760, “Qualification to
Possess Firearms of Ammunition,” to
ensure compliance with 18 U.S.C. 922
and DoDI 6400.06. This disclosure is
mandatory for all DoD employees or
potential employees who are required
by their job duties to possess a firearm
or ammunition.

Affected Public: Business or other for-
profit; individuals or households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.
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OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
Duncan.

Requests for copies of the information
collection proposal should be sent to
Ms. Duncan at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: February 7, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023-02883 Filed 2—9-23; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2023-HA-0014]

Proposed Collection; Comment
Request

AGENCY: Office of the Assistant
Secretary of Defense for Health Affairs
(OASD(HA)), Department of Defense
(DoD).

ACTION: 60-Day information collection
notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
OASD(HA) announces a proposed
public information collection and seeks
public comment on the provisions
thereof. Comments are invited on:
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the agency’s estimate of
the burden of the proposed information
collection; ways to enhance the quality,
utility, and clarity of the information to
be collected; and ways to minimize the
burden of the information collection on
respondents, including through the use

of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by April 11, 2023.
ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Department of Defense, Office of
the Assistant to the Secretary of Defense
for Privacy, Civil Liberties, and
Transparency, 4800 Mark Center Drive,
Mailbox #24, Suite 08D09, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to Department of Defense,
Washington Headquarters Services,
ATTN: Executive Services Directorate,
Directives Division, 4800 Mark Center
Drive, Suite 03F09-09, Alexandria, VA
22350-3100, Angela Duncan, 571-372—
7574.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Health Related Behaviors
Survey; OMB Control Number 0720—
HRBS.

Needs and Uses: The Department of
Defense’s (DoD) Health Related
Behaviors Survey (HRBS) is the largest
population-based health survey of
service members that collects self-report
data on a number of important
behavioral health issues affecting the
wellbeing of active duty and reserve
personnel. It provides a valuable
snapshot of the overall behavioral
health of the Force, both Active and
Reserve Components, and alerts DoD
leadership to areas of success, as well as
areas where more attention—resources
and policies—may be needed.

The survey fulfills several DoD
requirements. First, Department of
Defense Instruction (DoDI) 1010.01,
dated September 13, 2012, on the
Military Personnel Drug Abuse Testing
Program (MPDATP) states: “Targeted
and periodic surveys will be conducted
of DoD MPDATP policy and guidance”

(p. 9); the HRBS is the survey used for
that documentation and to assess the
effectiveness of DoD’s Drug Demand
Reduction Program (DDRP). Second, the
HRBS permits comparisons between
military populations in health behaviors
over time. Importantly and contrary to
other similar total force surveys in the
military, the HRBS is a confidential
survey conducted external to the DoD
by a Federally Funded Research and
Development Center. Thus, the HRBS
has the advantage of reducing the
possibility of underreporting of health
behavior concerns associated with
possible career impacts such as
substance misuse. The items in the
HRBS are informed directly by
stakeholders and workgroups across the
DoD who use the findings and data to
respond to a variety of requests related
to frequency of health-related problems
in their services and health topic areas.
The HRBS also allows for comparisons
between military and civilian
populations and can be used to assess
progress with respect to identified goals
and objectives for population health and
well-being. For roughly the past 40
years, the Office of Disease Prevention
and Health Promotion has developed a
set of evidence-based objectives aimed
at improving the health of American
citizens. Benchmarks are established for
10-year cycles and the current set of
goals is outlined in Healthy People 2030
(HP2030). DoDI 1010.10 states that it is
Department policy to “Support the
achievement of the Department of
Health and Human Services’ vision for
improving the health of all Americans
as outlined in Healthy People 2020.”
Data from the HRBS facilitate
comparisons to the updated HP2030
objectives. The 2023 version of the
HRBS will assess a number of topics,
including substance use and abuse (i.e.,
alcohol, tobacco, and illicit substances),
physical and mental health, suicide,
mental health service utilization, sexual
health, and current topical issues
affecting readiness.

Affected Public: Individuals or
households.

Annual Burden Hours: 7,367.

Number of Respondents: 22,100.

Responses per Respondent: 1.

Annual Responses: 22,100.

Average Burden per Response: 20
minutes.

Frequency: On occasion.

Approximately 250,000 randomly
selected active-duty service members
from the Air Force, Army, Marine
Corps, Navy, Space Force, and Coast
Guard (excluding those at flag rank [07
and above] and trainees [e.g., students at
military academies]) will be invited by
both mail and email to participate in a
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one-time, web-based, confidential
survey. The survey, the HRBS, has been
routinely fielded roughly every three
years since 1980 and is DoD’s flagship
self-report survey on the health and
health behaviors of service members.
Sample members will receive an initial
survey invitation via postal mail as well
as via email. Over the course of 12
weeks, respondents will receive one
follow up postal letter and up to five
reminder emails. These reminders are
only sent to those sample members who
have not yet completed the survey or
opted out of notifications. The survey,
which is web-based and can be taken on
a desktop, laptop, or mobile device (e.g.,
smartphone, tablet), should take
approximately 20 minutes to complete.
Each respondent receives a unique
identification code which will allow
him/her to take the survey at a specified
website. Once a respondent is finished,
he/she submits the survey
electronically. The survey will be
administered by Westat, RAND’s survey
vendor. Westat will maintain and clean
the responses and provide RAND with
a final dataset. We expect roughly
22,100 completed surveys.

Dated: February 7, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023-02904 Filed 2—-9-23; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID DoD-2022—-0S-0103]

Submission for OMB Review;
Comment Request

AGENCY: Office of the Under Secretary of
Defense for Personnel and Readiness
(OUSD(P&R)), Department of Defense
(DoD).

ACTION: 30-Day information collection
notice.

SUMMARY: The DoD has submitted to the
Office of Management and Budget
(OMB) for clearance the following
proposal for collection of information
under the provisions of the Paperwork
Reduction Act.

DATES: Consideration will be given to all
comments received by March 13, 2023.
ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting

“Currently under 30-day Review—Open
for Public Comments” or by using the
search function.

FOR FURTHER INFORMATION CONTACT:
Angela Duncan, 571-372-7574, whs.mc-
alex.esd.mbx.dd-dod-information-
collections@mail.mil.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Community Capacity
Inventory; OMB Control Number 0704—
CCIS.

Type of Request: Existing collection in
use without an OMB Control Number.

Number of Respondents: 10,500.

Responses per Respondent: 1.

Annual Responses: 10,500.

Average Burden per Response: 30
minutes.

Annual Burden Hours: 5,250.

Needs and Uses: The purpose of the
Community Capacity Inventory is to
provide a tool to help military
leadership and family service providers
at the Service and Program level make
informed decisions about resource
allocation and service delivery. The
evidence-informed online tool is
designed to be an option to assist
commanders in periodically assessing
the programs within the Military Family
Readiness System (MFS). Ultimately the
CCI assists commanders in assessing
whether the current resources available
to unit-level personnel are accessible
and sufficient, or if outreach,
counseling, coaching, education, skill
building, and informal networks need to
be augmented or re-allocated to improve
the quality and/or accessibility of
support.

Affected Public: Individuals or
households.

Frequency: Annually.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
Duncan.

Requests for copies of the information
collection proposal should be sent to
Ms. Duncan at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: February 7, 2023.

Aaron T. Siegel,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023-02880 Filed 2—9-23; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2023—-0S-0013]

Proposed Collection; Comment
Request

AGENCY: Office of the Under Secretary of
Defense for Personnel and Readiness
(OUSD(P&R)), Department of Defense
(DoD).

ACTION: 60-Day information collection
notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Under Secretary of Defense for
Personnel and Readiness announces a
proposed public information collection
and seeks public comment on the
provisions thereof. Comments are
invited on: whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; the accuracy of the
agency’s estimate of the burden of the
proposed information collection; ways
to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by April 11, 2023.
ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Mail: Department of Defense, Office of
the Assistant to the Secretary of Defense
for Privacy, Civil Liberties, and
Transparency, 4800 Mark Center Drive,
Mailbox #24, Suite 08D09, Alexandria,
VA 22350-1700.
FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
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please write to: Office of the Assistant
Secretary of Defense for Manpower &
Reserve Affairs, Attn: Director, Civil-
Military Programs, 1500 Defense
Pentagon, Room 2E565, Washington, DC
20301-1500 or contact Capt. Rick
Howell, richard.a.howell6.mil@
mail.mil, (703) 693-7493.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Junior Reserve Officers’
Training Corps Instructor Prohibited
Activities Acknowledgement; DD Form
X854; OMB Control Number 0704-JRIA.

Needs and Uses: This information is
needed to confirm that school district
employees assigned to JROTC duty
understand DoD’s expectations for the
performance of their duties and expect
conduct in the execution thereof.

Affected Public: Individuals or
households.

Annual Burden Hours: 1,875.

Number of Respondents: 7,500.

Responses per Respondent: 1.

Annual Responses: 7,500.

Average Burden per Response: 15
minutes.

Frequency: As needed.

Dated: February 7, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023-02899 Filed 2—9-23; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Department of Defense Federal
Advisory Committees—Education for
Seapower Advisory Board

AGENCY: Department of Defense (DoD).

ACTION: Amendment of federal advisory
committee charter.

SUMMARY: The DoD is publishing this
notice to announce that it is amending
the charter for the Education for
Seapower Advisory Board (E4SAB).
FOR FURTHER INFORMATION CONTACT: Jim
Freeman, DoD Advisory Committee
Management Officer, 703-692—-5952.
SUPPLEMENTARY INFORMATION: The DoD
is amending the charter for the E4SAB
in accordance with chapter 10 of title 5
(commonly known as the “Federal
Advisory Committee Act” or “FACA”))
and 41 CFR 102-3.50(d). The charter
and contact information for the E4SAB’s
Designated Federal Officer (DFO) are
found at https://www.facadatabase.gov/
FACA/apex/FACAPublic
AgencyNavigation.

The E4SAB provides the Secretary of
Defense and the Deputy Secretary of

Defense (‘“DoD Appointing Authority”),
through the Secretary of the Navy, with
independent advice and
recommendations on matters relating to
the Naval University System, and
specifically, the U.S. Naval Community
College, the Naval Postgraduate School,
and the Naval War College. The E4SAB
shall: (a) Provide advice on naval
education strategy and implementation
thereof, (b) provide advice on
organizational management, curricula
and methods of instruction, facilities,
other issues of accreditation, and other
matters of interest.

The E4SAB shall be composed of no
more than 15 members appointed in
accordance with DoD policies and
procedures, who are imminent
authorities in the fields of academia,
business, national defense and security,
the defense industry, and research and
analysis. Not less than 50 percent of
E4SAB members shall be eminent
authorities in the field of academia. The
Deputy Chief of Naval Operations for
Manpower, Personnel, Training and
Education, the Deputy Chief of Naval
Operations for Warfighting
Development, and the Commanding
General, U.S Marine Corps Training and
Education Command shall serve as ex-
officio members of the Board, having
voting rights and counting toward the
E4SAB’s total membership.

Individual members are appointed
according to DoD policy and
procedures, and serve a term of service
of one-to-four years with annual
renewals. One member will be
appointed as Chair of the E4SAB. No
member, unless approved according to
DoD policy and procedures, may serve
more than two consecutive terms of
service on the E4SAB, or serve on more
than two DoD Federal advisory
committees at one time.

E4SAB members who are not full-time
or permanent part-time Federal civilian
officers or employees, or active duty
members of the Uniformed Services, are
appointed as experts or consultants,
pursuant to 5 U.S.C. 3109, to serve as
special government employee members.
E4SAB members who are full-time or
permanent part-time Federal civilian
officers or employees, or active duty
members of the Uniformed Services are
appointed pursuant to 41 CFR 102—
3.130(a), to serve as regular government
employee members.

All E4SAB members are appointed to
provide advice based on their best
judgment without representing any
particular point of view and in a manner
that is free from conflict of interest.
Except for reimbursement of official
E4SAB-related travel and per diem,
members serve without compensation.

The public or interested organizations
may submit written statements about
the E4SAB’s mission and functions.
Written statements may be submitted at
any time or in response to the stated
agenda of planned meeting of the
E4SAB. All written statements shall be
submitted to the DFO for the E4SAB,
and this individual will ensure that the
written statements are provided to the
membership for their consideration.

Dated: February 7, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023—02906 Filed 2—-9-23; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Health Board; Notice of
Federal Advisory Committee Meeting

AGENCY: Under Secretary of Defense for
Personnel and Readiness, Department
Defense (DoD).

ACTION: Notice of Federal Advisory
Committee meeting.

SUMMARY: The DoD is publishing this
notice to announce that the following
Federal Advisory Committee meeting of
the Defense Health Board (DHB) will
take place.

DATES: Open to the public Wednesday,
March 22, 2023 from 9:00 a.m. to 4:15
p-m. Eastern time.

ADDRESSES: The address of the open
meeting is 8111 Gatehouse Rd., Room
252, Falls Church, VA 22042. The
meeting will be held both in-person and
virtually. To participate in the meeting,
see the Meeting Accessibility section for
instructions.

FOR FURTHER INFORMATION CONTACT:
CAPT Gregory H. Gorman, Medical
Corps, U.S. Navy, 703—-275-6060
(voice), gregory.h.gorman.mil@
health.mil (email). Mailing address is
7700 Arlington Boulevard, Suite 5101,
Falls Church, Virginia 22042. Website:
http://www.health.mil/dhb. The most
up-to-date changes to the meeting
agenda can be found on the website.

SUPPLEMENTARY INFORMATION: This
meeting is being held under the
provisions of the Federal Advisory
Committee Act (FACA) (5 U.S.C.), the
Government in the Sunshine Act (5
U.S.C. 552b), and 41 CFR 102-3.140 and
102-3.150.

Availability of Materials for the
Meeting: Additional information,
including the agenda, is available on the
DHB website, http://www.health.mil/
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dhb. A copy of the agenda or any
updates to the agenda for the March 22,
2023, meeting will be available on the
DHB website. Any other materials
presented in the meeting may be
obtained at the meeting.

Purpose of the Meeting: The DHB
provides independent advice and
recommendations to maximize the
safety and quality of, as well as access
to, health care for DoD health care
beneficiaries. The purpose of the
meeting is to provide progress updates
on specific tasks before the DHB. In
addition, the DHB will receive
information briefings on current issues
related to military medicine.

Agenda: The DHB anticipates
receiving two decision briefings on
Optimizing Virtual Health in the
Military Health System and on
Beneficiary Mental Health Access. The
DHB also expects to receive an update
from the Health Systems Subcommittee
on Eliminating Racial and Ethnic Health
Disparities in the Military Health
System and an information briefing on
the TRICARE T5 Contract.

Meeting Accessibility: Pursuant to 5
U.S.C. 552b and 41 CFR 102-3.140
through 102-3.165 and subject to the
availability of space, this meeting will
be held in-person and virtually and is
open to the public from 9:00 a.m. to 4:15
p-m. Seating and virtual participation is
limited and is on a first-come basis. All
members of the public who wish to
participate must register by emailing
their name, rank/title, and organization/
company to dha.ncr.dhb.mbx.defense-
health-board@health.mil or by
contacting Mr. Rubens Lacerda at (703)
275-6012 no later than Wednesday,
March 15, 2023. Additional details will
be required from all members of the
public attending in-person that do not
have Gatehouse building access. Once
registered, participant access
information will be provided.

Special Accommodations: Individuals
requiring special accommodations to
access the public meeting should
contact Mr. Rubens Lacerda at least five
(5) business days prior to the meeting so
that appropriate arrangements can be
made.

Written Statements: Any member of
the public wishing to provide comments
to the DHB related to its current taskings
or mission may do so at any time in
accordance with section 10(a)(3) of the
FACA, 41 CFR 102-3.105(j) and 102—
3.140, and the procedures described in
this notice. Written statements may be
submitted to the DHB’s Designated
Federal Officer (DFO), Captain Gorman,
at gregory.h.gorman.mil@health.mil.
Supporting documentation may also be
included, to establish the appropriate

historical context and to provide any
necessary background information. If
the written statement is not received at
least five (5) business days prior to the
meeting, the DFO may choose to
postpone consideration of the statement
until the next open meeting. The DFO
will review all timely submissions with
the DHB President and ensure they are
provided to members of the DHB before
the meeting that is subject to this notice.
After reviewing the written comments,
the President and the DFO may choose
to invite the submitter to orally present
their issue during an open portion of
this meeting or at a future meeting.

Dated: February 7, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023—-02907 Filed 2—-9-23; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Navy
[Docket ID: USN-2023-HQ-0008]

Proposed Collection; Comment
Request

AGENCY: Department of the Navy,
Department of Defense (DoD).

ACTION: 60-Day information collection
notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Department of the Navy announces a
proposed public information collection
and seeks public comment on the
provisions thereof. Comments are
invited on: whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; the accuracy of the
agency’s estimate of the burden of the
proposed information collection; ways
to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

DATES: Consideration will be given to all
comments received by April 11, 2023.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Mail: Department of Defense, Office of
the Assistant to the Secretary of Defense

for Privacy, Civil Liberties, and
Transparency, 4800 Mark Center Drive,
Mailbox #24, Suite 08D09, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Office of the
Department of the Navy Information
Management Control Officer, 2000 Navy
Pentagon, Rm. 4E563, Washington, DC
20350, ATTN: Ms. Sonya Martin, or call
703—-614-7585.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Navy Insider Threat Report;
OPNAYV Form 5510/423; OMB Control
Number 0703-ISTF.

Needs and Uses: The U.S. Navy
Insider Threat Program/Navy Analytic
Hub (Navy Hub) must collect
information in accordance with
Executive Order 13587, Structural
Reforms to Improve the Security of
Classified Networks and the
Responsible Sharing and Safeguarding
of Classified Information, directing U.S.
government executive branch
departments and agencies to establish,
implement, monitor, and report on the
effectiveness of insider threat programs
to protect classified national security
information, and requires the
development of an executive branch
program for the deterrence, detection,
and mitigation of insider threats, or
other unauthorized disclosure.
Accordingly, the Navy Hub is soliciting
standardized information on the
OPNAV Form 5510/423, “Navy Insider
Threat Report. Navy Hub’s mission is to
prevent, detect, deter, and mitigate
insider threat risks from potential
malicious or unwitting Navy insiders by
gathering, integrating, reviewing,
assessing, and responding to
information about potential insider
threats. The OPNAVINST 5510.165B,
“Navy Insider Threat Program,” which
prescribes this new form, provides
instruction to all U.S. Navy commands,
activities and field offices with
responsibilities as it pertains to Insider
Threat. The revision of this instruction
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is currently pending finalization, and
replacing OPNAVINST 5510.165A,
published 1 Oct 2015. The OPNAV
5510/423 will be utilized as to obtain
information about a potential insider
threat. When an inquiry is made for
help in the investigation of a potential
insider threat, the Navy Hub sends the
OPNAYV 5510/423 to the respondent via
email or they may access it on the Navy
Forms On-Line (NFOL) website at
https://forms.documentservices.dla.mil/
order/. The OPNAYV 5510/423 is
completed as a fillable portable
document format (PDF). The form will
then be saved and transferred to the
Insider Threat Hub via email or an
official Navy website. Once completed
by a Navy Hub analyst, the OPNAV
5510/423 will be stored on Navy
networks for use by the Navy Hub. The
respondents will include military,
civilian, and contractor personnel who
have access to government systems.

Affected Public: Individuals or
households.

Annual Burden Hours: 25.

Number of Respondents: 100.

Responses per Respondent: 1.

Annual Responses: 100.

Average Burden per Response: 15
minutes.

Frequency: On Occasion.

Dated: February 7, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023-02900 Filed 2—9-23; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Navy
[Docket ID USN-2023-HQ-0007]

Proposed Collection; Comment
Request

AGENCY: Department of the Navy,
Department of Defense (DoD).

ACTION: 60-Day information collection
notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Department of the Navy announces a
proposed public information collection
and seeks public comment on the
provisions thereof. Comments are
invited on: whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; the accuracy of the
agency’s estimate of the burden of the
proposed information collection; ways
to enhance the quality, utility, and

clarity of the information to be
collected; and ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by April 11, 2023.
ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Department of Defense, Office of
the Assistant to the Secretary of Defense
for Privacy, Civil Liberties, and
Transparency, 4800 Mark Center Drive,
Mailbox #24, Suite 08D09, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Office of the
Department of the Navy Information
Management Control Officer, 2000 Navy
Pentagon, Rm. 4E563, Washington, DC
20350, ATTN: Ms. Sonya Martin, or call
703-614-7585.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: NAVSUP Enterprise Web
Portal; OMB Control Number 0703—
EPWP.

Needs and Uses: The NAVSUP
Enterprise Web Portal is the combined
Web Presence for the Naval Supply
Systems Command (NAVSUP).
NAVSUP Enterprise Web is used
primarily by Military Service Members
and Department of Defense (DoD)
Civilian Employees. In limited
circumstances, information is collected
from members of the public for vendors
based in the continental United States
(CONUS) doing business with the Navy
and Foreign National Employees at
locations outside of the continental
United States (OCONUS). Per DoD
policy contained in DoD Instruction
8510.01 “Risk Management Framework
for DoD Systems’ and Navy policy from
Department of the Navy (DON) Chief
Information Officer (CIO) Memorandum

of 20 May 2014 “Implementation of the
Risk Management Framework for DoD
Information Technology,” NAVSUP is
required to implement standard
cybersecurity requirements and
cyberspace operational risk management
functions based on the National
Institute of Standard (NIST) security
controls. Access Control and
Identification and Authorization
controls require NAVSUP to collect
information needed to identify users of
NAVSUP Enterprise Web applications
and ensure appropriate roles for use.
The WorkFlow Pro Vendor application
allows DON vendors, under a contract
agreement, to submit their post award
modification requests to NAVSUP
Civilian or Military contracting officers.
Foreign National employees outside of
the Continental United States
(OCONUS) access the portal via their
DoD standard CAC or by a User Token
card. They must first register their CAC
or User Token Card via an online form
linked to a master repository maintained
by NAVSUP and provide their name,
work email address and phone number,
Country of Citizenship, and
organizational affiliation.

Affected Public: Individuals or
households; Businesses or other for-
profit.

Annual Burden Hours: 25.

Number of Respondents: 300.

Responses per Respondent: 1.

Annual Responses: 300.

Average Burden per Response: 5
minutes.

Frequency: As Required.

Dated: February 7, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023—02898 Filed 2—-9-23; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Navy
[Docket ID USN-2023-HQ-0006]

Proposed Collection; Comment
Request

AGENCY: Department of the Navy,
Department of Defense (DoD).

ACTION: 60-Day information collection
notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Department of the Navy announces a
proposed public information collection
and seeks public comment on the
provisions thereof. Comments are
invited on: whether the proposed
collection of information is necessary
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for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; the accuracy of the
agency’s estimate of the burden of the
proposed information collection; ways
to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by April 11, 2023.
ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Department of Defense, Office of
the Assistant to the Secretary of Defense
for Privacy, Civil Liberties, and
Transparency, 4800 Mark Center Drive,
Mailbox #24, Suite 08D09, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Office of the
Department of the Navy Information
Management Control Officer, 2000 Navy
Pentagon, Rm. 4E563, Washington, DC
20350, ATTN: Ms. Sonya Martin, or call
703-614-7585.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Leaders to SEA Embark
Request; OPNAV Form 5720/11; OMB
Control Number 0703—0060.

Needs and Uses: Information
collection from members of the public
via OPNAV Form 5720/11, “Leaders to
SEA Embark Request,” is necessary to
facilitate embarkation on U.S. Navy
surface ships or submarines and
determine embarkation qualification.
Respondents are interested persons,
such as community leaders, legislators,
business executives, educators, foreign
military and dignitaries, as well as other
Non-Federal Government employees
wishing to embark on a Navy vessel. To

request embarkation on a Navy vessel,
the respondent uses OPNAV 5720/11
Leaders to Sea Embark Request Form
located on https://www.chinfo.navy.mil/
embarks. This information may also be
used for notification of next of kin in the
event of death or serious injury or to
permit transmission of public affairs
information from the Navy to the
individual concerned. Completion of
the information is completely voluntary;
however, failure to provide required
information may result in denial of
embarkation request. In the rare case
that the electronic system is not
accessible, the information collection
will revert to submitting the paper form
version of OPNAV Form 5720/11 to a
Navy public affairs officer using secure
methods. The information collected is
reviewed by a Navy Public Affairs
Officer to determine if the person
qualifies for embarkation.

Affected Public: Individuals or
households.

Annual Burden Hours: 750.

Number of Respondents: 3,000.

Responses per Respondent: 1.

Annual Responses: 3,000.

Average Burden per Response: 15
minutes.

Frequency: As Required.

Dated: February 7, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023-02896 Filed 2-9-23; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Navy
[Docket ID: USN-2022-HQ-0034]

Submission for OMB Review;
Comment Request

AGENCY: Department of the Navy,
Department of Defense (DoD).

ACTION: 30-Day information collection
notice.

SUMMARY: The DoD has submitted to the
Office of Management and Budget
(OMB) for clearance the following
proposal for collection of information
under the provisions of the Paperwork
Reduction Act.

DATES: Consideration will be given to all
comments received by March 13, 2023.
ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting

“Currently under 30-day Review—Open
for Public Comments” or by using the
search function.

FOR FURTHER INFORMATION CONTACT:
Angela Duncan, 571-372-7574, whs.mc-
alex.esd.mbx.dd-dod-information-
collections@mail.mil.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Camp Lejeune Notification
Database; OMB Control Number 0703—
0057.

Type of Request: Extension.

Number of Respondents: 10,000.

Responses per Respondent: 1.

Annual Responses: 10,000.

Average Burden per Response: 6
minutes.

Annual Burden Hours: 1,000.

Needs and Uses: The information
collection requirement is used to obtain
and maintain contact information on
people who may have been exposed to
contaminated drinking water in the past
aboard Marine Corps Base Camp
Lejeune, NG, as well as other persons
interested in the issue. The information
will be used to provide notifications and
updated information as it becomes
available. The information will also be
used to correspond with registrants, as
necessary.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
Duncan.

Requests for copies of the information
collection proposal should be sent to
Ms. Duncan at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: February 7, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023-02879 Filed 2-9-23; 8:45 am]
BILLING CODE 5001-06-P
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DEPARTMENT OF EDUCATION

Applications for New Awards;
Fulbright-Hays Doctoral Dissertation
Research Abroad Fellowship Program

AGENCY: Office of Postsecondary
Education, Department of Education.
ACTION: Notice.

SUMMARY: The Department of Education
is issuing a notice inviting applications
for Fiscal Year (FY) 2023 for the
Fulbright-Hays Doctoral Dissertation
Research Abroad (DDRA) Fellowship
Program, Assistance Listing Number
84.022A. This notice relates to the
approved information collection under
OMB control number 1840-0005.
DATES:

Applications Available: February 10,
2023.

Deadline for Transmittal of
Applications: April 11, 2023.

Pre-Application Webinar Information:
The Department will hold a pre-
application meeting via webinar for
prospective applicants. Detailed
information regarding this webinar will
be provided on the Doctoral Dissertation
Research Abroad website at https://
www2.ed.gov/programs/iegpsddrap/
applicant.html. Additional information
for new potential applicants who are
unfamiliar with grantmaking at the
Department regarding the discretionary
grant process and funding basics
resources is available at https://
www2.ed.gov/fund/grant/about/
grantmaking/index.html.

ADDRESSES: The addresses pertinent to
this competition—including the
addresses for obtaining and submitting
an application—can be found under
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Amy Marrion, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 258-24, Washington, DC 20202.
Telephone: (202) 453—-5628. Email:
DDRA®@ed.gov.

If you are deaf, hard of hearing, or
have a speech disability and wish to
access telecommunications relay
services, please dial 7-1-1.
SUPPLEMENTARY INFORMATION:

Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: The Fulbright-
Hays DDRA Fellowship Program
provides opportunities for doctoral
students to engage in dissertation
research abroad in modern foreign
languages and area studies. The program
is designed to contribute to the
development and improvement of the
study of modern foreign languages and
area studies in the United States.

Priorities: This notice contains one
absolute priority and three competitive
preference priorities. In accordance with
34 CFR 75.105(b)(2)(ii), the absolute
priority and Competitive Preference
Priorities 1 and 2 are from the
regulations for this program (34 CFR
662.21(d)). Competitive Preference
Priority 3 is from the Secretary’s Notice
of Final Supplemental Priorities and
Definitions for Discretionary Grant
Programs, published in the Federal
Register on December 10, 2021 (86 FR
70612) (Supplemental Priorities).

Absolute Priority: For FY 2023, this
priority is an absolute priority. Under 34
CFR 75.105(c)(3), we consider only
applications that meet this priority.

This priority is:

Specific Geographic Regions of the
World.

A research project that focuses on one
or more of the following geographic
areas: Africa, East Asia, Southeast Asia
and the Pacific Islands, South Asia, the
Near East, Central and Eastern Europe
and Eurasia, and the Western
Hemisphere (excluding the United
States and its territories).

Competitive Preference Priorities: For
FY 2023, these priorities are competitive
preference priorities. Under 34 CFR
75.105(c)(2)(i), we award an additional
two points to an application that meets
Competitive Preference Priority 1; an
additional two points to an application
that meets Competitive Preference
Priority 2; and an additional two points
to an application that meets Competitive
Preference Priority 3 (up to 6 additional
points possible).

These priorities are:

Competitive Preference Priority 1—
Focus on Less Commonly Taught
Languages (2 points).

A research project that focuses on any
modern foreign language except French,
German, or Spanish.

Competitive Preference Priority 2—
Thematic Focus on Academic Fields (2
points).

Applications that propose dissertation
research projects in modern foreign
languages and area studies with an
academic focus on any of the following
academic fields: science (including
climate change), technology,
engineering (including infrastructure
studies), mathematics, computer
science, education (comparative or
international), international
development, political science, public
health (including epidemiology), or
economics.

Competitive Preference Priority 3—
Promoting Equity in Student Access to
Educational Resources and
Opportunities (2 points).

Projects implemented by one of the
following entities:

¢ Historically Black colleges and
universities (as defined in this notice);

¢ Minority-serving institutions (as
defined in this notice); or

e Tribal colleges and universities (as
defined in this notice).

Definitions: The following definitions
are from the Supplemental Priorities, to
provide clarity for applicants addressing
Competitive Preference Priority 3.

Historically Black colleges and
universities means colleges and
universities that meet the criteria set out
in 34 CFR 608.2.

Minority-serving institutions means an
institution that is eligible to receive
assistance under sections 316 through
320 of part A of title III, under part B
of title III, or under title V of the Higher
Education Act of 1965 (HEA).

Tribal colleges or universities has the
meaning ascribed it in section 316(b)(3)
of the HEA.

Program Authority: 22 U.S.C.
2452(b)(6).

Note: Projects will be awarded and
must be operated in a manner consistent
with the nondiscrimination
requirements contained in Federal civil
rights laws.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations in 34 CFR
parts 75, 77, 81, 82, 84, 86, 97, 98, and
99. (b) The Office of Management and
Budget Guidelines to Agencies on
Governmentwide Debarment and
Suspension (Nonprocurement) in 2 CFR
part 180, as adopted and amended as
regulations of the Department in 2 CFR
part 3485. (c) The Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards in 2 CFR part 200, as
adopted and amended as regulations of
the Department in 2 CFR part 3474. (d)
The regulations for this program in 34
CFR part 662. (e) The Supplemental
Priorities.

Note: The open licensing requirement
in 2 CFR 3474.20 does not apply to this
program.

II. Award Information

Type of Award: Discretionary grants
redistributed as fellowships to
individual beneficiaries.

Estimated Available Funds:
$10,311,000 for the Fulbright-Hays
Overseas programs. We intend to use an
estimated $3,408,863 for the DDRA
competition.

Estimated Range of Awards: $15,000—
$60,000.

Estimated Average Size of Awards:
$37,876.

Estimated Number of Awards: 90.
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Note: The Department is not bound by
any estimates in this notice.

Project Period: The institutional
project period is 18 months. Doctoral
students may request funding for a
period of no less than 6 months and no
more than 12 months.

III. Eligibility Information

1. a. Eligible Applicants: Institutions
of higher education (IHEs). Eligible
doctoral students submit their
individual research narratives and forms
to the project director at their home THE,
who then compiles the doctoral student
submissions and incorporates them into
the institutional grant application that is
submitted electronically to the
Department through the G5 system.

b. Individuals Eligible to Receive a
Fellowship: An individual is eligible to
receive a fellowship if the individual: is
a citizen or national of the United
States; or is a permanent resident of the
United States; is a graduate student in
good standing at an institution of higher
education; and, when the fellowship
period begins, is admitted to candidacy
in a doctoral degree program in modern
foreign languages and area studies at
that institution; is planning a teaching
career in the United States upon
completion of his or her doctoral
program; and possesses sufficient
foreign language skills to carry out the
dissertation research project.

2. Cost Sharing or Matching: This
program does not require cost sharing or
matching.

3. Subgrantees: A grantee under this
competition may not award subgrants to
entities to directly carry out project
activities described in the grantee’s
application.

4. Other: Under 34 CFR 662.22(b), no
DDRA Fellowship Program applicant
concurrently may receive a grant from
the Fulbright U.S. Student Program
(FUSP) and a grant from the Fulbright-
Hays DDRA Fellowship Program. For
this reason, when applying for a grant
under the Fulbright-Hays DDRA
Fellowship Program, a doctoral student
must indicate in the application
whether they have also has applied for
a FUSP grant. At any time during the
U.S. Department of Education Fulbright-
Hays DDRA Fellowship Program
competition process, if a doctoral
student accepts a fellowship award from
the FUSP, or the FUSP disperses funds
to provide training services to a doctoral
student, that doctoral student is
automatically deemed ineligible for
consideration for a grant under the
Fulbright-Hays DDRA Fellowship
Program. Also, if the FUSP notifies the
Fulbright-Hays DDRA Fellowship
Program that it has awarded funds or

provided training to a potential
recipient of a Fulbright-Hays DDRA
Fellowship, the Department will
automatically deem the doctoral student
ineligible for further consideration.
Doctoral students thus should notify the
person listed under FOR FURTHER
INFORMATION CONTACT prior to accepting
any grant support or training from the
FUSP.

IV. Application and Submission
Information

1. Address to Request Application
Package: Both THEs and doctoral
student applicants can obtain an
application package via the internet or
from the Education Publications Center
(ED Pubs). To obtain a copy via the
internet, use the following address:
www.G5.gov. To obtain a copy from ED
Pubs, write, fax, or call the following:
ED Pubs, U.S. Department of Education,
P.O. Box 22207, Alexandria, VA 22304.
Telephone, toll free: 1-877-433-7827.
FAX: (703) 605—6794. If you are deaf,
hard of hearing, or have a speech
disability and wish to access
telecommunications relay services,
please dial 7-1-1.

You also can contact ED Pubs at its
website at www.ed.gov/edpubs/,or at its
email address at edpubs@inet.ed.gov.

If you request an application package
from ED Pubs, be sure to identify this
program as follows: Assistance Listing
Number 84.022A.

2. Submission Dates and Times:

Submit applications for grants under
the program electronically using G5.gov.
For information (including dates and
times) about how to submit your
application electronically, please refer
to Other Submission Requirements.

We do not consider an application
that does not comply with the deadline
requirements.

Individuals with disabilities who
need an accommodation or auxiliary aid
in connection with the application
process should contact the person listed
under FOR FURTHER INFORMATION
CONTACT. If the Department provides an
accommodation or auxiliary aid to an
individual with a disability in
connection with the application
process, the individual’s application
remains subject to all other
requirements and limitations in this
notice.

3. Intergovernmental Review: This
program is not subject to Executive
Order 12372 and the regulations in 34
CFR part 79.

4. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

5. Recommended Page Limit: The
application narrative is where you, the
applicant, address the selection criteria
that reviewers use to evaluate your
application. We recommend that you (1)
limit the application narrative to no
more than 10 pages and the
bibliography to no more than two pages
and (2) use the following standards:

e A ““page” is 8.5” x 11”7, on one side
only, with 1” margins at the top, bottom,
and both sides.

¢ Double-space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,
headings, footnotes, quotations,
references, and captions, as well as all
text in charts, tables, figures, and
graphs.

e Use a font that is either 12 point or
larger, or no smaller than 10 pitch
(characters per inch).

e Use one of the following fonts:
Times New Roman, Courier, Courier
New, or Arial.

The recommended page limit does not
apply to the cover sheet, budget section,
including the narrative budget
justification; the assurance and
certifications; or the one-page abstract,
the resumes, the biography, or letters of
support. However, the recommended
page limit does apply to all of the
application narrative.

6. Unique Entity Identifier (UEI),
Taxpayer Identification Number (TIN),
and System for Award Management
(SAM):

To do business with the Department,
you must—

a. Have a UEI and a TIN;

b. Register both your UEI and TIN
with SAM, the Government’s primary
registrant database;

c. Provide your UEI and TIN on your
application; and

d. Maintain an active SAM
registration with current information
while your application is under review
by the Department and, if you are
awarded a grant, during the project
period.

If you are a corporate entity, agency,
institution, or organization, you can
obtain a TIN from the Internal Revenue
Service. If you are an individual, you
can obtain a TIN from the Internal
Revenue Service or the Social Security
Administration. If you need a new TIN,
please allow two to five weeks for your
TIN to become active.

The SAM registration process can take
approximately seven business days, but
may take upwards of several weeks,
depending on the completeness and
accuracy of the data you enter into the
SAM database. Thus, if you think you
might want to apply for Federal
financial assistance under a program
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administered by the Department, please
allow sufficient time to obtain and
register your UEI and TIN. We strongly
recommend that you register early.

Note: Once your SAM registration is
active, it may be 24 to 48 hours before
you can submit an application through
G5.

If you are currently registered with
SAM, you may not need to make any
changes. However, please make certain
that the TIN associated with your UEI is
correct. Also note that you will need to
update your registration annually. This
may take three or more business days.

Information about SAM is available at
www.SAM.gov. To further assist you
with obtaining and registering your UEI
and TIN in SAM or updating your
existing SAM account, please visit
https://sam.gov/content/help.

7. Other Submission Requirements:
Applications for grants under this
program must be submitted
electronically unless an IHE qualifies for
an exception to this requirement in
accordance with the instructions in this
section.

a. Electronic Submission of
Applications.

Submit applications for grants under
the Fulbright-Hays DDRA Fellowship

Program, Assistance Listing Number
84.022A, electronically using the G5
system, accessible through the
Department’s G5 site at: www.G5.gov.
While completing the electronic
application, both the IHE and the
doctoral student applicant will be
entering data online that will be saved
into a database. Neither the IHE nor the
doctoral student applicant may email an
electronic copy of a grant application to
us.

Please note the following:

e The process for submitting
applications electronically under the
Fulbright-Hays DDRA Fellowship
Program requires several steps. The
following is a brief overview of the
process; however, all applicants should
review the detailed description of the
application process in the application
package. In summary, the major steps
are:

(1) IHEs must email the name of the
institution and the full name and email
address of the project director to
DDRA®@ed.gov. We suggest that
applicant IHEs submit this information
no later than 2 weeks prior to the
application deadline date to ensure that

they obtain access to G5 well before that
date;

(2) Doctoral students must complete
their individual applications and submit
them to their home IHE project director
using G5;

(3) Persons providing references for
individual doctoral students must
complete and submit reference forms for
the doctoral students to the IHE project
director using G5; and

(4) The IHE project director must
officially submit the ITHE’s application,
including all eligible individual
doctoral student applications, reference
forms, and other required forms, using
G5.

e The IHE must complete the
electronic submission of the grant
application by 11:59:00 p.m., Eastern
Time, on the application deadline date.
G5 will not accept an application for
this competition after 11:59:00 p.m.,
Eastern Time, on the application
deadline date. Therefore, we strongly
recommend that both the IHE and the
doctoral student applicant not wait until
close to the application deadline date to
begin the application process. The table
below shows the days and times that the
G5 website will be available.

G5 HOURS OF OPERATION IN EASTERN TIME

Sunday Monday Tuesday Wednesday Thursday Friday Saturday
Unavailable Unavailable Available 24 hours ..... Unavailable Unavailable Available 24 hours .... | Available 24 hours.
from 03:00 from 12:00 from 09:00 from 12:00
p.m.—11:59 a.m.—06:00 p.m.—11:59 a.m.—06:00
p.m. a.m. p.m. a.m.

¢ Doctoral student applicants will not
receive additional points because they
submit their applications in electronic
format, nor will we penalize the IHE or
the doctoral student applicant if the
applicant qualifies for an exception to
the electronic submission requirement,
as described elsewhere in this section,
and submits an application in paper
format.

e THEs must upload all application
documents electronically, including the
following forms: the Application for
Federal Assistance (SF 424), the
Department of Education Supplemental
Information for SF 424, Budget
Information—Non-Construction
Programs (ED 524), and all necessary
assurances and certifications.

¢ Both IHEs and doctoral student
applicants must upload their
applications, including the required
narrative sections and all required
attachments to their applications, as
files in a read-only flattened Portable
Document Format (PDF), meaning any

fillable documents must be saved and
submitted as non-fillable PDF files. Do
not upload any interactive or fillable
PDF files. If you upload a file type other
than a read-only, non-modifiable PDF
(e.g., Word, Excel, WordPerfect, etc.) or
submit a password-protected file, we
will be unable to review that material.
Please note that this will likely result in
your application not being considered
for funding. The Department will not
convert material from other formats to
PDF.

e Submit doctoral student transcripts
electronically through the G5 system.

e Prior to submitting your electronic
application, you may wish to print a
copy of it for your records.

o After the individual doctoral
student electronically submits their
application to the IHE, the doctoral
student will receive an automatic
acknowledgment from the G5 system.
After a person submits a reference
electronically, they will receive an
automatic acknowledgment from the G5

system. After the applicant IHE submits
its application to the Department,
including all eligible individual
doctoral student applications, the
applicant IHE will receive an automatic
acknowledgment from G5 that will
include a unique PR/Award number for
the IHE’s application.

e Within 3 working days after
submitting its electronic application, the
applicant IHE must—

(1) Print the SF 424 from G5;

(2) Have the Authorizing
Representative sign the SF 424 form;

(3) Place the PR/Award number in the
upper right-hand corner of the hard-
copy signature page of the SF 424; and

(4) Email the signed SF 424 to DDRA@
ed.gov.

e We may request that you provide us
hard copies with original signatures for
other forms in the application at a later
date.

Application Deadline Date Extension
in Case of System Unavailability: If an
IHE is prevented from electronically
submitting its application on the
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application deadline date because the
G5 system is unavailable, we will grant
the IHE an extension until 11:59:00
p.-m., Eastern Time, the following
business day to enable the IHE to
transmit its application electronically,
by mail, or by hand delivery. We will
grant this extension if—

(1) The THE is a registered user of the
G5 system and the IHE has initiated an
electronic application for this
competition; and

(2) G5 is unavailable for 60 minutes
or more between the hours of 8:30 a.m.
and 11:59 p.m., Eastern Time, on the
application deadline date.

We must acknowledge and confirm
these periods of unavailability before
granting the IHE an extension. To
request this extension or to confirm our
acknowledgment of any system
unavailability, an IHE may contact
either (1) the person listed under FOR
FURTHER INFORMATION CONTACT or (2) the
e-Grants help desk at 1-888-336—8930.
If G5 is unavailable due to technical
problems with the system and,
therefore, the application deadline is
extended, an email will be sent to all
registered users who have initiated a G5
application. Extensions referred to in
this section apply only to the
unavailability of the G5 system.

b. Submission of Paper Applications.

We discourage paper applications, but
if electronic submission is not possible
(e.g., you do not have access to the
internet), you must provide a written
statement that you intend to submit a
paper application. Send this written
statement no later than 2 weeks before
the application deadline date (14
calendar days or, if the fourteenth
calendar day before the application
deadline date falls on a Federal holiday,
the next business day following the
Federal holiday) to Amy Marrion, U.S.
Department of Education, 400 Maryland
Ave. SW, Room 258-24, Washington,
DC 20202-4260. Telephone: (202) 453—
5628. Email: DDRA@ed.gov. If you mail
your written statement to the
Department, it must be postmarked no
later than two weeks before the
application deadline date.

If you submit a paper application, you
must have, and include in your
application, a UEI and you must mail
the original and two copies of your
application, on or before the application
deadline date, to the Department at the
following address: U.S. Department of
Education, OFO/G5 Functional
Application Team, Mail Stop 5C231,
Attention: 84.022A, 400 Maryland
Avenue SW, Washington, DC 20202—
4260.

The IHE must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If the IHE mails its application
through the U.S. Postal Service, we do
not accept either of the following as
proof of mailing:

(1) A private metered postmark.

(2) A mail receipt that is not dated by
the U.S. Postal Service.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark.
Before relying on this method, the IHE
should check with its local post office.

We will not consider applications
postmarked after the application
deadline date.

c¢. Note for Mail or Hand Delivery of
Paper Applications: If an IHE mails or
hand delivers its application to the
Department—

(1) The IHE must indicate on the
envelope and—if not provided by the
Department—in Item 11 of the SF 424,
the Assistance Listing Number,
including suffix letter, if any, of the
competition under which the IHE is
submitting its application; and

(2) The G5 Functional Application
Team will notify you of the
Department’s receipt of your grant
application. If you do not receive this
notification within 15 business days
from the application deadline date, you
should contact the person listed under
FOR FURTHER INFORMATION CONTACT.

V. Application Review Information

1. Selection Criteria: The selection
criteria for this competition are from the
regulations for this program in 34 CFR
662.211 and are as follows:

(a) Quality of proposed project. (74
points) The Secretary reviews each
application to determine the quality of
the research project proposed by the
applicant. The Secretary considers—

(1) The statement of the major
hypotheses to be tested or questions to
be examined, and the description and
justification of the research methods to
be used (29 points);

(2) The relationship of the research to
the literature on the topic and to major
theoretical issues in the field, and the

1 As noted in the Unified Agenda of Regulatory
and Deregulatory Actions, for potential use in
future competitions, the Department intends to
invite public comment on proposed changes to
these selection criteria, including how to consider
applicants who are proficient in their native
language.

project’s originality and importance in
terms of the concerns of the discipline
(10 points);

(3) The preliminary research already
completed in the United States and
overseas or plans for such research prior
to going overseas, and the kinds, quality
and availability of data for the research
in the host country or countries (10
points);

(4) The justification for overseas field
research and preparations to establish
appropriate and sufficient research
contacts and affiliations abroad (10
points);

(5) The applicant’s plans to share the
results of the research in progress and
a copy of the dissertation with scholars
and officials of the host country or
countries (5 points); and

(6) The guidance and supervision of
the dissertation advisor or committee at
all stages of the project, including
guidance in developing the project,
understanding research conditions
abroad, and acquainting the applicant
with research in the field (10 points).

(b) Qualifications of the applicant. (26
points) The Secretary reviews each
application to determine the
qualifications of the applicant. The
Secretary considers—

(1) The overall strength of the
applicant’s graduate academic record
(10 points);

(2) The extent to which the
applicant’s academic record
demonstrates strength in area studies
relevant to the proposed project (10
points);

(3) The applicant’s proficiency in one
or more of the languages (other than
English and the applicant’s native
language) of the country or countries of
research, and the specific measures to
be taken to overcome any anticipated
language barriers (1 point); and

(4) The applicant’s ability to conduct
research in a foreign cultural context, as
evidenced by the applicant’s references
or previous overseas experience, or both
(5 points).

2. Review and Selection Process: We
remind potential applicants that in
reviewing applications in any
discretionary grant competition, the
Secretary may consider, under 34 CFR
75.217(d)(3), the past performance of the
applicant in carrying out a previous
award, such as the applicant’s use of
funds, achievement of project
objectives, and compliance with grant
conditions. The Secretary may also
consider whether the applicant failed to
submit a timely performance report or
submitted a report of unacceptable
quality.

In addition, in making a competitive
grant award, the Secretary requires
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various assurances, including those
applicable to Federal civil rights laws
that prohibit discrimination in programs
or activities receiving Federal financial
assistance from the Department (34 CFR
100.4, 104.5, 106.4, 108.8, and 110.23).

For FY 2023, doctoral student
applications will be divided into seven
categories based on the world area focus
of their research projects, as described
in the absolute priority. Foreign
language and area studies experts
assigned to world area-based panels will
review the doctoral student
applications. Each panel will review,
score, and rank its applications
separately from the applications
assigned to the other world area panels.
At the conclusion of the peer review
process, however, all fellowship
applications in the competition will be
ranked from the highest to the lowest
score for funding purposes.

If there are applications on the rank
order slate with the same average score,
the Fulbright Foreign Scholarship
Board’s (FFSB) policy governing
veteran’s preference will be used in the
tiebreaker and selection process.
Veteran'’s preference will be used first to
determine which application to
recommend for funding. This means
that in instances where two or more
applications have the same average
score on the rank order slate, and there
are insufficient funds to support all of
the equally ranked applications, the
veteran’s application will be given
preference.

For applications that have tied
average scores but are not subject to
veteran’s preference consideration, we
will use the average score assigned on
the Technical Review Forms for the
“Quality of the Proposed Project”
selection criterion. If a tie still exists,
the average score for Competitive
Preference Priority 1 will be used as the
tiebreaker. A final tiebreaker, should it
become necessary, will use the average
score assigned for the “Qualifications of
the Applicant” selection criterion.

3. Risk Assessment and Specific
Conditions: Consistent with 2 CFR
200.206, before awarding grants under
this competition the Department
conducts a review of the risks posed by
applicants. Under 2 CFR 200.208, the
Secretary may impose specific
conditions and, under 2 CFR 3474.10, in
appropriate circumstances, high-risk
conditions on a grant if the applicant or
grantee is not financially stable; has a
history of unsatisfactory performance;
has a financial or other management
system that does not meet the standards
in 2 CFR part 200, subpart D; has not
fulfilled the conditions of a prior grant;
or is otherwise not responsible.

4. Integrity and Performance System:
If you are selected under this
competition to receive an award that
over the course of the project period
may exceed the simplified acquisition
threshold (currently $250,000), under 2
CFR 200.206(a)(2) we must make a
judgment about your integrity, business
ethics, and record of performance under
Federal awards—that is, the risk posed
by you as an applicant—before we make
an award. In doing so, we must consider
any information about you that is in the
integrity and performance system
(currently referred to as the Federal
Awardee Performance and Integrity
Information System (FAPIIS)),
accessible through SAM. You may
review and comment on any
information about yourself that a
Federal agency previously entered and
that is currently in FAPIIS.

Please note that, if the total value of
your currently active grants, cooperative
agreements, and procurement contracts
from the Federal Government exceeds
$10,000,000, the reporting requirements
in 2 CFR part 200, Appendix XII,
require you to report certain integrity
information to FAPIIS semiannually.
Please review the requirements in 2 CFR
part 200, Appendix XII, if this grant
plus all the other Federal funds you
receive exceed $10,000,000.

5. In General: In accordance with the
Office of Management and Budget’s
guidance located at 2 CFR part 200, all
applicable Federal laws, and relevant
Executive guidance, the Department
will review and consider applications
for funding pursuant to this notice
inviting applications in accordance
with—

(a) Selecting recipients most likely to
be successful in delivering results based
on the program objectives through an
objective process of evaluating Federal
award applications (2 CFR 200.205);

(b) Prohibiting the purchase of certain
telecommunication and video
surveillance services or equipment in
alignment with section 889 of the
National Defense Authorization Act of
2019 (Pub. L. 115-232) (2 CFR 200.216);

(c) Providing a preference, to the
extent permitted by law, to maximize
use of goods, products, and materials
produced in the United States (2 CFR
200.322); and

(d) Terminating agreements in whole
or in part to the greatest extent
authorized by law if an award no longer
effectuates the program goals or agency
priorities (2 CFR 200.340).

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and

send you a Grant Award Notification
(GAN); or we may send you an email
containing a link to access an electronic
version of your GAN. We may notify
you informally, also.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: (a) If you apply for a
grant under this competition, you must
ensure that you have in place the
necessary processes and systems to
comply with the reporting requirements
in 2 CFR part 170 should you receive
funding under the competition. This
does not apply if you have an exception
under 2 CFR 170.110(b).

(b) At the end of your project period,
you must submit a final performance
report, including financial information,
as directed by the Secretary. If you
receive a multiyear award, you must
submit an annual performance report
that provides the most current
performance and financial expenditure
information as directed by the Secretary
under 34 CFR 75.118. The Secretary
may also require more frequent
performance reports under 34 CFR
75.720(c). For specific requirements on
reporting, please go to www.ed.gov/
fund/grant/apply/appforms/
appforms.html.

4. Performance Measures: The
objective for the Fulbright-Hays DDRA
Fellowship Program is to provide grants
to colleges and universities to fund
individual doctoral students to conduct
research in other countries in modern
foreign languages and area studies for
periods of 6 to 12 months.

For the purpose of Department
reporting under 34 CFR 75.110, the
Department will use the following
measures to evaluate its success in
meeting this objective:

DDRA Measure 1: The percentage of
DDRA fellows who increased their
foreign language scores in speaking,
reading, or writing by at least one
proficiency level.

DDRA Measure 2: The percentage of
DDRA fellows who complete their
degree in their program of study within
four years of receipt of the fellowship.


http://www.ed.gov/fund/grant/apply/appforms/appforms.html
http://www.ed.gov/fund/grant/apply/appforms/appforms.html
http://www.ed.gov/fund/grant/apply/appforms/appforms.html

Federal Register/Vol. 838, No. 28/Friday, February 10, 2023/ Notices

8837

DDRA Measure 3: The percentage of
DDRA fellows who found employment
that utilized their language and area
studies skills within eight years of
receiving their award.

DDRA Measure 4: Efficiency
Measure—The cost per DDRA fellow
who found employment that utilized
their language and area studies skills
within eight years.

The information provided by grantees
in their performance reports submitted
via the International Resource
Information System (IRIS) will be the
source of data for these measures.
Reporting screens for institutions and
fellows may be viewed at http://
iris.ed.gov/iris/pdfs/DDRA_director.pdyf,
and http://iris.ed.gov/iris/pdfs/DDRA_
fellow.pdf.

VII. Other Information

Accessible Format: On request to the
program contact person listed under FOR
FURTHER INFORMATION CONTACT,
individuals with disabilities can obtain
this document and a copy of the
application package in an accessible
format. The Department will provide the
requestor with an accessible format that
may include Rich Text Format (RTF) or
text format (txt), a thumb drive, an MP3
file, braille, large print, audiotape, or
compact disc, or other accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF, you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Nasser H. Paydar,

Assistant Secretary for Postsecondary
Education.

[FR Doc. 2023-02827 Filed 2—9-23; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Notice of Intent Regarding the Future
Release of Guidance and Application
for the Hydroelectric Efficiency
Improvement Incentives

AGENCY: Grid Deployment Office,
Department of Energy.

ACTION: Notice of intent (NOI).

SUMMARY: The Department of Energy
(DOE) Grid Deployment Office (GDO)
intends to release the final guidance and
open the 2023 application period for the
Hydroelectric Efficiency Improvement
Incentives as authorized through the
Energy Policy Act of 2005 (EPAct 2005)
and amended by the Infrastructure
Investment and Jobs Act (IIJA) of 2021,
in the second quarter of calendar year
2023. This notice provides preliminary
information regarding the GDO’s
Hydroelectric Efficiency Improvement
Incentives Program, including
application requirements and processes
that will be further described in the
guidance accompanying the upcoming
solicitation. All the information
contained in this notice is subject to
change.

ADDRESSES: The future application
period announcement will be published
in the Federal Register and guidance
will be made available via the GDO
website https://www.energy.gov/gdo/
section-243-hydroelectric-efficiency-
improvement-incentives-program.

FOR FURTHER INFORMATION CONTACT:
Questions may be addressed to Ms.
Luciana Ciocci, U.S. Department of
Energy, Grid Deployment Office, 1000
Independence Ave. SW, Washington,
DG, 20585, (202) 480-5768 or by email
at hydroelectricincentives@hq.doe.gov.
SUPPLEMENTARY INFORMATION: In the
coming weeks, the Grid Deployment
Office intends to open the 2023
application period for section 243 of
EPAct 2005, Hydroelectric Efficiency
Improvement Incentives, as amended by
section 40332 IJA of 2021, Public Law
117-58.1 At that time, GDO will also
make available an accompanying
guidance document that will describe
the application process and the
information necessary for the Secretary
of Energy to make incentive payments to
owners and authorized operators of
qualified hydroelectric facilities at
existing dams to be used to make capital
improvements in the facilities that are
directly related to improving the
efficiency of such facilities by at least
three percent pursuant to section 243 of
EPAct 2005.2 GDO previously released a

1Public Law 117-58, div. D, title III, § 40332(a).
242 U.S.C. 15882(a).

request for information (RFI) and held a
public webinar related to section 243
incentive. See 87 FR 40515 (Jul. 7,
2022). The information gathered
through the RFI and webinar were used
to support the development of the
guidance.

The guidance will describe the
application process and the information
necessary for the Secretary of Energy to
make incentive payments to owners and
authorized operators of qualified
hydroelectric facilities pursuant to
section 243 of EPAct 2005,
Hydroelectric Efficiency Improvement
Incentives. Topics include, eligibility
requirements, general application
requirements and process, procedures
for processing applications, allocation of
funding for eligible projects in the event
of oversubscription, and funding
restrictions.

Under the statute, the incentive
payments include the following
limitations: an incentive payment shall
not exceed 30 percent of the costs of the
applicable capital improvement(s); and
no more than one incentive payment
may be made to a single qualified
hydroelectric facility in any fiscal year
that shall not exceed $5,000,000.3

GDO intends to open the 2023
application period by publishing a
notice in the Federal Register, in the
coming weeks, and releasing the
guidance online, which will be located
at https://www.energy.gov/gdo/section-
243-hydroelectric-efficiency-
improvement-incentives-program. GDO
anticipates utilizing the Clean Energy
Infrastructure Funding Opportunity
eXCHANGE for submission of
applications once the application period
is opened. The Clean Energy
Infrastructure Funding Opportunity
eXCHANGE is located at https://
infrastructure-exchange.energy.govy/.

A public webinar will be held in the
weeks following the release of the
guidance and 2023 solicitation to
provide clarity on the guidance
document, as necessary. The webinar
will be held in a question and answer
format with registration details available
at https://www.energy.gov/gdo/section-
243-hydroelectric-efficiency-
improvement-incentives-program in the
near future.

Signing Authority

This document of the Department of
Energy was signed on February 6, 2023,
by Maria Duaime Robinson, Director of
the Grid Deployment Office, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is

342 U.S.C. 15882(b).
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maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.
Signed in Washington, DC on February 7,
2023.
Treena V. Garrett,
Federal Register Liaison Officer, U.S.
Department of Energy.
[FR Doc. 202302854 Filed 2-9-23; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: RP23—422-000.

Applicants: Ruby Pipeline, L.L.C.

Description: § 4(d) Rate Filing: RP
2023-02-03 Administrative Changes to
be effective 3/6/2023.

Filed Date: 2/3/23.

Accession Number: 20230203-5147.

Comment Date: 5 p.m. ET 2/15/23.

Docket Numbers: RP23—423-000.

Applicants: Iroquois Gas
Transmission System, L.P.

Description: § 4(d) Rate Filing: 2.3.23
Negotiated Rates—Freepoint
Commodities LLC R—7250—45 to be
effective 2/3/2023.

Filed Date: 2/3/23.

Accession Number: 20230203-5164.

Comment Date: 5 p.m. ET 2/15/23.

Docket Numbers: RP23—424—-000.

Applicants: Iroquois Gas
Transmission System, L.P.

Description: § 4(d) Rate Filing: 2.3.23
Negotiated Rates—Macquarie Energy
LLC R—4090-26 to be effective 2/3/2023.

Filed Date: 2/3/23.

Accession Number: 20230203-5167.

Comment Date: 5 p.m. ET 2/15/23.

Docket Numbers: RP23—-425-000.

Applicants: Iroquois Gas
Transmission System, L.P.

Description: § 4(d) Rate Filing: 2.3.23
Negotiated Rates—Citadel Energy
Marketing LLC R—-7705-14 to be
effective 2/3/2023.

Filed Date: 2/3/23.

Accession Number: 20230203-5169.

Comment Date: 5 p.m. ET 2/15/23.

Docket Numbers: RP23-426-000.

Applicants: Iroquois Gas
Transmission System, L.P.

Description: § 4(d) Rate Filing: 2.3.23
Negotiated Rates—Castleton
Commodities Merchant Trading L.P. R—
4010-35 to be effective 2/3/2023.

Filed Date: 2/3/23.
Accession Number: 20230203-5170.
Comment Date: 5 p.m. ET 2/15/23.

Docket Numbers: RP23-427-000.

Applicants: Iroquois Gas
Transmission System, L.P.

Description: § 4(d) Rate Filing: 2.3.23
Negotiated Rates—Castleton
Commodities Merchant Trading L.P. R—
4010-36 to be effective 2/3/2023.

Filed Date: 2/3/23.
Accession Number: 20230203-5171.
Comment Date: 5 p.m. ET 2/15/23.

Docket Numbers: RP23-428-000.

Applicants: Iroquois Gas
Transmission System, L.P.

Description: § 4(d) Rate Filing: 2.3.23
Negotiated Rates—Uniper Global
Commodities North America LLC R—
7650—05 to be effective2/3/2023.

Filed Date: 2/3/23.
Accession Number: 20230203-5189.
Comment Date: 5 p.m. ET 2/15/23.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

The filings are accessible in the
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/
fercgensearch.asp) by querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676

(toll free). For TTY, call (202) 502—8659.

Dated: February 6, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 202302887 Filed 2—9-23; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2639-028]

Northern States Power Company—
Wisconsin; Notice Soliciting Scoping
Comments

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: New Major
License.

b. Project No.: P—2639-028.

c. Date filed: November 30, 2021.

d. Applicant: Northern States Power
Company—Wisconsin.

e. Name of Project: Cornell
Hydroelectric Project.

f. Location: The existing project is
located on the Lower Chippewa River in
the township of Cornell, Chippewa
County, Wisconsin.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791 (a)-825(r).

h. Applicant Contact: Donald R.
Hartinger, Director, Hydro Plants, 1414
W Hamilton Avenue, P.O. Box 8; Eau
Claire, WI 54701; donald.r.hartinger@
xcelenergy.com; (612) 321-3063.

i. FERC Contact: Michael Davis at
(202) 502—8339; or michael.davis@
ferc.gov.

j. Deadline for filing scoping
comments: March 8, 2023.

The Commission strongly encourages
electronic filing. Please file scoping
comments using the Commission’s
eFiling system at http://www.ferc.gov/
docs-filing/efiling.asp. Commenters can
submit brief comments up to 6,000
characters, without prior registration,
using the eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov, (866)
208-3676 (toll free), or (202) 502—-8659
(TTY). In lieu of electronic filing, please
send a paper copy to: Secretary, Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DG 20426.
The first page of any filing should
include docket number P-2639-028.

The Commission’s Rules of Practice
require all intervenors filing documents
with the Commission to serve a copy of
that document on each person on the
official service list for the project.
Further, if an intervenor files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
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also serve a copy of the document on
that resource agency.

k. This application is not ready for
environmental analysis at this time.

1. Project Description: The project
consists of the following existing
facilities: (1) a reservoir having 985
acres surface area, gross storage capacity
of 8,000 acre-feet and a net storage
capacity of 1,500 acre-feet at a
maximum normal water surface
elevation of 1,002.0 National Geodetic
Vertical Datum 1929 (NGVD); (2) an
861-foot-long earth and concrete dam
including: (a) a 42-foot-wide east
concrete non-overflow section with a
top elevation of 1,010.0 feet NGVD, (b)

a 131-foot-long, 151.5-foot-wide, 82-
foot-high powerhouse-intake structure
containing three horizontal shaft
turbine-generators rated at 10 megawatts
each and one vertical shaft turbine-
generator rated at 750 kilowatts, (c) an
85-foot-long gated spillway containing
two 37-foot-wide by 23.3-foot-high
Tainter gates with top of pier elevation
of 1,008.0 feet NGVD, (d) a 10-foot-long
non-overflow concrete dam section with
a top elevation of 1,004.2 feet NGVD, (e)
a 292-foot-long gated spillway
containing 12 20-foot-long by 16-foot-
high steel Tainter gates with a top of
pier elevation of 1,004.2 feet NGVD, (f)
a 210-foot-long by 28-foot-high overflow
concrete section topped with 48-inch-
high flashboards with top of flashboard
elevation of 1,002.2 feet NGVD, and (g)
a 91-foot-long west earthen embankment
with a top elevation of 1,010.0 feet
NGVD; (3) four 160-foot-long, 7.2-
kilovolt (kV) transmission lines
connecting the powerhouse to an
adjacent project owned substation that
is the point of interconnection to a 115-
kV distribution line belonging to the
Northern States Power Company—
Wisconsin; and (4) appurtenant
facilities. The project average annual
generation between 2016 and 2020 was
113,839 megawatt hours.

m. In addition to publishing the full
text of this notice in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
notice, as well as other documents in
the proceeding (e.g., scoping document)
via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number, excluding the
last three digits, in the docket number
field to access the document (P—2639).
For assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (866) 208—-3676 or TYY, (202)
502-8659.

You may also register online at http://
www.ferc.gov/docs-filing/

esubscription.asp to be notified via
email of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

n. Scoping Process:

Commission staff will prepare either
an environmental assessment (EA) or an
environmental impact statement (EIS)
that describes and evaluates the
probable effects, if any, of the licensee’s
proposed action and alternatives. The
EA or EIS will consider environmental
impacts and reasonable alternatives to
the proposed action. The Commission’s
scoping process will help determine the
required level of analysis and satisfy the
National Environmental Policy Act
(NEPA) scoping requirements,
irrespective of whether the Commission
prepares an EA or an EIS. At this time,
we do not anticipate holding on-site
scoping meetings. Instead, we are
soliciting written comments and
suggestions on the preliminary list of
issues and alternatives to be addressed
in the NEPA document, as described in
scoping document 1 (SD1), issued
February 6, 2023.

Copies of the SD1 outlining the
subject areas to be addressed in the
NEPA document were distributed to the
parties on the Commission’s mailing list
and the applicant’s distribution list.
Copies of SD1 may be viewed on the
web at http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, call 1-866—
208-3676 or for TTY, (202) 502—8659.

Dated: February 6, 2023.

Kimberly D. Bose,

Secretary.

[FR Doc. 2023-02882 Filed 2-9-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC23-54-000.

Applicants: Evergy Kansas Central,
Inc., Evergy, Inc., Persimmon Creek
Wind Farm 1, LLC.

Description: Joint Application for
Authorization Under Section 203 of the
Federal Power Act of Evergy Kansas
Central, Inc., et al.

Filed Date: 2/6/23.

Accession Number: 20230206—5088.

Comment Date: 5 p.m. ET 2/27/23.

Take notice that the Commission
received the following exempt
wholesale generator filings:

Docket Numbers: EG23-80-000.

Applicants: Lockhart ESS, LLC.

Description: Lockhart ESS, LLC
submits Notice of Self-Certification of
Exempt Wholesale Generator Status.

Filed Date: 2/3/23.

Accession Number: 20230203-5205.

Comment Date: 5 p.m. ET 2/24/23.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-1841-028;
ER10-1849-030; ER10-1851-018;
ER10-1852-076; ER10-1857-021;
ER10-1890-025; ER10-1899-020;
ER13-712-032; ER13-752—019; ER13—
1991-026; ER13-1992-026; ER15-2582—
014; ER15-2676-023; ER16-1672-021;
ER17-804-004; ER17-2152—-017; ER18—
882—-017; ER18-1534-012; ER18-1863—
015; ER18-1978-011; ER19-987-015;
ER19-1003-015; ER19-1393-015;
ER19-1394-015; ER19-2269-008;
ER19-2437-011; ER19-2461-011;
ER20-122-009; ER20-1769-009; ER20—
1980-008; ER20-1986—-007; ER20-1987—
010; ER20-2049-007; ER21-1320-005;
ER21-1519-005; ER21-1682-005;
ER21-1879-006; ER21-2118-008;
ER21-2293-008; ER21-2296-007;
ER22-381-006; ER22-2518-002; ER22—
2634-002; ER23-71-001; ER22-2516—
001.

Applicants: Chaves County Solar II,
LLC, Buena Vista Energy Center, LLC,
Buffalo Ridge Wind, LLC, Clearwater
Wind I, LLC, Dunns Bridge Solar Center,
LLGC, Ensign Wind Energy, LLC, Fish
Springs Ranch Solar, LLC, Dodge Flat
Solar, LLC, Farmington Solar, LLC,
Elora Solar, LLC, Cool Springs Solar,
LLG, Crystal Lake Wind Energy III, LLC,
Cedar Springs Wind III, LLC, Cerro
Gordo Wind, LLC, Day County Wind I,
LLGC, Cedar Springs Wind, LLC, Chicot
Solar, LLC, Crowned Ridge
Interconnection, LLC, Crowned Ridge
Wind, LLC, Emmons-Logan Wind, LLC,
Dougherty County Solar, LLC, Endeavor
Wind II, LLC, Endeavor Wind I, LLC,
Crystal Lake Wind Energy II, LLC,
Crystal Lake Wind Energy I, LLC, Casa
Mesa Wind, LLC, Coolidge Solar I, LLC,
East Hampton Energy Storage Center,
LLC, Elk City Renewables II, LLC,
Cottonwood Wind Project, LLC, Coram
California Development, L.P., Chaves
County Solar, LLC, Cedar Bluff Wind,
LLC, Carousel Wind Farm, LLC, Desert
Sunlight 300, LLG, Desert Sunlight 250,
LLGC, Energy Storage Holdings, LLC,
Cimarron Wind Energy, LLC, FPL
Energy Illinois Wind, LLC, FPL Energy
Green Power Wind, LLC, FPL Energy
Cape, LLC, Florida Power & Light
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Company, ESI Vansycle Partners, L.P.,
Elk City Wind, LLC, Butler Ridge Wind
Energy Center, LLC.
Description: Notice of Change in
Status of NextEra Companies, et al.
Filed Date: 1/31/23.
Accession Number: 20230131-5515.
Comment Date: 5 p.m. ET 2/21/23.

Docket Numbers: ER10-1907-027;
ER10-1918-028; ER10-1930-018;
ER10-1931-019; ER10-1932-021;
ER10-1935-022; ER10-1950-028;
ER10-1962-025; ER11-2160-025;
ER11-2642-024; ER11-3635-020;
ER12-1228-031; ER13-2112-020;
ER13-2147-008; ER14-2447-002;
ER15-2101-015; ER15-2477-018;
ER15-2601-012; ER16-90-018; ER16—
2275-019; ER17-2340-015; ER18-1952—
014; ER18-2246—-017; ER19-1392-010;
ER19-2389-010; ER19-2398-013;
ER20-2019-008; ER20-2064—009;
ER20-2690-009; ER21-254—-007; ER21—
1953-007; ER21-2225-007; ER22-1982—
004.

Applicants: Great Prairie Wind, LLC,
Irish Creek Wind, LLC, Heartland
Divide Wind II, LLC, Harmony Florida
Solar, LLC, Jordan Creek Wind Farm
LLC, High Majestic Wind I, LLC, Gray
County Wind, LLC, Hancock County
Wind, LLC, Grazing Yak Solar, LLC,
High Lonesome Mesa Wind, LLC,
Heartland Divide Wind Project, LLC,
Gulf Power Company, Golden Hills
North Wind, LLC, Kingman Wind
Energy I, LLC, Golden Hills
Interconnection, LLC, Green Mountain
Storage, LLC, Golden Hills Wind, LLC,
Golden West Power Partners, LLC,
Granite Reliable Power, LLC, Frontier
Utilities Northeast LLC, Genesis Solar,
LLC, High Majestic Wind II, LLC, Hatch
Solar Energy Center I, LLC, FPL Energy
South Dakota Wind, LLC,FPL Energy
Montezuma Wind, LLC, High Winds,
LLC, Garden Wind, LLC, FPL Energy
Wyman IV, LLC, FPL Energy Wyman,
LLC, FPL Energy Vansycle, L.L.C., FPL
Energy Stateline II, Inc., FPL Energy
North Dakota Wind II, LLC, FPL Energy
North Dakota Wind, LLC.

Description: Notice of Change in
Status of NextEra Companies, et al.

Filed Date: 2/1/23.

Accession Number: 20230201-5270.

Comment Date: 5 p.m. ET 2/22/23.

Docket Numbers: ER10-1966—-020;
ER11-4462-076; ER12—-895-029; ER12—
2225-019; ER12-2226-019; ER14-21—
016; ER14-1630-016; ER14-2138-016;
ER14-2707-026; ER15-1375-019;
ER16-1354-014; ER16-1872-018;
ER16-2276—-019; ER16-2443-015;
ER17-1774-010; ER18-772—-010; ER18—
1535-011; ER18-1771-017; ER18-2003—
015; ER18-2066—-010; ER18-2182-016;
ER20-1907-008; ER20-2695-010;

ER21-2117-007; ER21-2149-007;
ER21-2699-008; ER22—2536—002;
ER23-489-002.

Applicants: Neptune Energy Center,
LLG, Kossuth County Wind, LLC, Minco
Wind Energy III, LLC, Minco Wind
Energy II, LLC, Little Blue Wind Project,
LLG, Mohave County Wind Farm LLC,
Minco Wind I, LLC, Minco IV & V
Interconnection, LLC, Minco Wind IV,
LLG, Lorenzo Wind, LLC, Langdon
Renewables, LLG, Montauk Energy
Storage Center, LLC, New Mexico Wind,
LLC, NextEra Energy Bluff Point, LLC,
NextEra Blythe Solar Energy Center,
LLG, Kingman Wind Energy II, LLC,
Marshall Solar, LLC, Live Oak Solar,
LLC, McCoy Solar, LLC, Mammoth
Plains Wind Project, LLC, Limon Wind
III, LLC, Mantua Creek Solar, LLC,
Mountain View Solar, LLC, Limon
Wind, LLC, Limon Wind II, LLC, Minco
Wind Interconnection Services,
LLC,NEPM II, LLC, Logan Wind Energy
LLC.

Description: Notice of Change in
Status of NextEra Companies, et al.

Filed Date: 2/1/23.

Accession Number: 20230201-5271.

Comment Date: 5 p.m. ET 2/22/23.

Docket Numbers: ER10-2005-028;
ER15-1418-019; ER15-1883—-019;
ER15-1925-024; ER16-91-018; ER16—
632-018; ER16-2190-020; ER16-2191—
020; ER16-2453-021; ER18-2118-016;
ER19-1073-009; ER19-2373-011;
ER19-2901-010; ER20-819-012; ER20—
820-010; ER20-2179-008; ER21-1990—
006; ER21-2294-007; ER21-2304-007;
ER21-2674-006; ER22-415-006; ER23—
568-001.

Applicants: Big Cypress Solar, LLC,
Arlington Energy Center III, LLC,
Borderlands Wind, LLC, Arlington
Solar, LLC, Arlington Energy Center II,
LLC, Blackwell Wind Energy, LLC,
Baldwin Wind Energy, LLC, Blythe
Solar IV, LLC, Blythe Solar III, LLC,
Bronco Plains Wind, LLC, Ashtabula
Wind I, LLC, Alta Wind VIII, LLC,
Armadillo Flats Wind Project, LLC,
Brady Interconnection, LLC, Brady
Wind II, LLC, Brady Wind, LLG, Blythe
Solar II, LLC, Blythe Solar 110, LLC,
Breckinridge Wind Project, LLC,
Adelanto Solar, LLC, Adelanto Solar II,
LLC, Ashtabula Wind II, LLC.

Description: Notice of Change in
Status of NextEra Companies, et al.

Filed Date: 1/31/23.

Accession Number: 20230131-5514.

Comment Date: 5 p.m. ET 2/21/23.

Docket Numbers: ER11-2044—040;
ER10-1520-011; ER10-1521-011;
ER10-1522-008; ER12—-162—-034; ER13—
1266-045; ER15-2211-042; ER20-2493—
006; ER21-2280-004.

Applicants: Independence Wind
Energy LLC, OTCF, LLC, MidAmerican

Energy Services, LLC, CalEnergy, LLC,
Bishop Hill Energy II LLC, Occidental
Chemical Corporation, Occidental
Power Marketing, L.P., Occidental
Power Services, Inc., MidAmerican
Energy Company.

Description: Notice of Non-Material
Change in Status of MidAmerican
Energy Company, et al.

Filed Date: 1/31/23.

Accession Number: 20230131-5513.

Comment Date: 5 p.m. ET 2/21/23.

Docket Numbers: ER23-1051-000.

Applicants: Southwestern Electric
Power Company.

Description: Tariff Amendment: Rate
Schedule 305, System Integration
Agreement Concurrence to be effective
5/22/2022.

Filed Date: 2/3/23.

Accession Number: 20230203-5186.

Comment Date: 5 p.m. ET 2/24/23.

Docket Numbers: ER23—-1052-000.

Applicants: Union Atlantic
Electricity.

Description: Notice of Cancellation of
Market Based Rate Tariff of Union
Atlantic Electricity.

Filed Date: 2/3/23.

Accession Number: 20230203-5239.

Comment Date: 5 p.m. ET 2/24/23.

Docket Numbers: ER23-1053—-000.

Applicants: Merino Solar, LLC.

Description: Request for Limited
Waiver, et al. of Merino Solar, LLC.

Filed Date: 2/3/23.

Accession Number: 20230203-5246.

Comment Date: 5 p.m. ET 2/24/23.

Docket Numbers: ER23—1054-000.

Applicants: PPL Electric Utilities
Corporation, PJM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing: PPL
Electric Utilities Corporation submits
tariff filing per 35.13(a)(2)(iii: PPL
submits SA No. 6789 Construction
Service Agreement to be effective 1/9/
2023.

Filed Date: 2/6/23.

Accession Number: 20230206—-5073.

Comment Date: 5 p.m. ET 2/27/23.

Take notice that the Commission
received the following public utility
holding company filings:

Docket Numbers: PH23—4-000.

Applicants: Unison Energy, LLC, AIM
Universal Holdings, LLC, Hunt
Companies, Inc.

Description: Unison Energy, LLC, et
al., submits FERC 65—A Exemption
Notification.

Filed Date: 2/6/23.

Accession Number: 20230206—5087.

Comment Date: 5 p.m. ET 2/27/23.

The filings are accessible in the
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/
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fercgensearch.asp) by querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676
(toll free). For TTY, call (202) 502—8659.

Dated: February 6, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023-02892 Filed 2—-9-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL23-26-000]

Pacificorp; Notice of Institution of
Section 206 Proceeding and Refund
Effective Date

On February 3, 2023, the Commission
issued an order in Docket No. EL23-26—
000, pursuant to section 206 of the
Federal Power Act (FPA), 16 U.S.C.
824e, instituting an investigation into
whether PacifiCorp’s Large Generator
Interconnection Procedures are unjust,
unreasonable, unduly discriminatory or
preferential, or otherwise unlawful.
PacifiCorp, 182 FERC {61,050 (2023).

The refund effective date in Docket
No. EL23-26-000, established pursuant
to section 206(b) of the FPA, will be the
date of publication of this notice in the
Federal Register.

Any interested person desiring to be
heard in Docket No. EL23-26-000 must
file a notice of intervention or motion to
intervene, as appropriate, with the
Federal Energy Regulatory Commission,
in accordance with Rule 214 of the
Commission’s Rules of Practice and
Procedure, 18 CFR 385.214 (2021),
within 21 days of the date of issuance
of the order.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the

Commission’s Home Page (http://
www.ferc.gov) using the “‘eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—3676 or TYY, (202)
502-8659.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFile” link at http://www.ferc.gov.
In lieu of electronic filing, you may
submit a paper copy. Submissions sent
via the U.S. Postal Service must be
addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 888 First Street NE, Room
1A, Washington, DC 20426.
Submissions sent via any other carrier
must be addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

Dated: February 6, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023—-02890 Filed 2—-9-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL23-27-000]

Nevada Power Company; Sierra Pacific
Power Company; Notice of Institution
of Section 206 Proceeding and Refund
Effective Date

On February 3, 2023, the Commission
issued an order in Docket No. EL23-27—
000, pursuant to section 206 of the
Federal Power Act (FPA), 16 U.S.C.
824e, instituting an investigation into
whether Nevada Power Company’s
Large Generator Interconnection
Procedures ! are unjust, unreasonable,
unduly discriminatory or preferential,
or otherwise unlawful. Nevada Power
Company, 182 FERC {61,051 (2023).

The refund effective date in Docket
No. EL23-27-000, established pursuant
to section 206(b) of the FPA, will be the

1Nevada Power is the administrator of the joint
Open Access Transmission Tariff of which Nevada
Power and Sierra Pacific Power Company are
parties.

date of publication of this notice in the
Federal Register.

Any interested person desiring to be
heard in Docket No. EL23-27-000 must
file a notice of intervention or motion to
intervene, as appropriate, with the
Federal Energy Regulatory Commission,
in accordance with Rule 214 of the
Commission’s Rules of Practice and
Procedure, 18 CFR 385.214 (2021),
within 21 days of the date of issuance
of the order.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—-3676 or TYY, (202)
502-8659.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFile” link at http://www.ferc.gov.
In lieu of electronic filing, you may
submit a paper copy. Submissions sent
via the U.S. Postal Service must be
addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 888 First Street NE, Room
1A, Washington, DC 20426.
Submissions sent via any other carrier
must be addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

Dated: February 6, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023-02889 Filed 2-9-23; 8:45 am|]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER23—-1048-000]

Lockhart ESS, LLC; Supplemental
Notice That Initial Market-Based Rate
Filing Includes Request for Blanket
Section 204 Authorization

This is a supplemental notice in the
above-referenced proceeding of
Lockhart ESS, LLC’s application for
market-based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR
part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is February 27,
2023.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://

www.ferc.gov) using the “eLibrary” link.

Enter the docket number excluding the
last three digits in the docket number

field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—3676 or TYY, (202)
502-8659.

Dated: February 6, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023—-02888 Filed 2—9-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. AD22-13-000]

Interregional High Voltage Direct,
Current Merchant Transmission;
Notice of Request for Technical
Conference

Take notice that on November 10,
2022, Invenergy Transmission LLC,
pursuant to Rule 207 of the Federal
Energy Regulatory Commission’s
(Commission) Rules of Practice and
Procedure, 18 CFR 385.207 (2021), filed
a petition requesting that the
Commission hold a technical conference
to explore ways to remove barriers to
the development of interregional
merchant high voltage direct current
transmission.

Any person that wishes to comment
in this proceeding must file comments
in accordance with Rule 211 of the
Commission’s Rules of Practice and
Procedure, 18 CFR 385.211 (2021).
Comments will be considered by the
Commission in determining the
appropriate action to be taken.
Comments must be filed on or before the
comment date.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National

Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—-3676 or TYY, (202)
502-8659.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link. There is an
“eSubscription” link on the website that
enables subscribers to receive email
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please
email FERCOnlineSupport@ferc.gov, or
call (866) 208—3676 (toll free). For TTY,
call (202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on March 8, 2023.

Dated: February 6, 2023.
Kimberly D. Bose,
Secretary.
[FR Doc. 2023—-02881 Filed 2—-9-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL18-170-000]

DC Energy, LLC v. PJM
Interconnection, L.L.C.; Notice of
Request for Comments

On June 4, 2018, pursuant to sections
206 and 306 of the Federal Power Act
(FPA), and Rule 206 of the
Commission’s Rules of Practice and
Procedure, DC Energy, LLC (DC Energy)
filed a complaint in the above captioned
proceeding alleging that PJM
Interconnection, L.L.C.’s (PJM) then-
current collateral and minimum
capitalization requirements for
Financial Transmission Rights auction
participants were unjust and
unreasonable. On September 25, 2018,
the Commission set the complaint for
paper hearing to determine whether, in
light of the Commission’s acceptance of
a volumetric credit requirement in
Docket No. ER18-2090—-000, PJM’s tariff
was unjust and unreasonable, to aid in
evaluating the complaint.?

On November 9, 2018, as renewed on
December 10, 2018, April 19, 2019,
December 20, 2019, and July 6, 2020,
PJM requested that the Commission
hold its proceedings in abeyance and
allow additional time for its stakeholder
processes to continue to review and
make revisions to its credit

1DC Energy, LLC v. PIM Interconnection, L.L.C.,
164 FERC 61,216 (2018).
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requirements. No party objected to
holding the proceedings in abeyance.

By this notice, the Commission
requests comment regarding: (1)
whether issues remain outstanding in
this proceeding; (2) what those issues
are; and (3) whether, if issues remain
outstanding, the Commission should
continue to hold the complaint in
abeyance in light of any ongoing PJM
stakeholder proceedings or for other
reasons. If there are no further
outstanding issues in this proceeding,
please explain how each of the issues
that were raised in this proceeding have
been addressed (e.g., through other
filings the Commission has accepted in
the interim, etc.). Comments must be
submitted on or before 30 days from the
date of this notice.

Comments may be filed electronically
via the internet.2 Instructions are
available on the Commission’s website
http://www.ferc.gov/docs-filing/
efiling.asp. For assistance, please
contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll
free at 1-866—208-3676, or for TTY,
(202) 502-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, submissions
sent via the U.S. Postal Service must be
addressed to: Federal Energy Regulatory
Commission, Office of the Secretary,
888 First Street NE, Washington, DC
20426. Submissions sent via any other
carrier must be addressed to: Federal
Energy Regulatory Commission, Office
of the Secretary, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

Dated: February 6, 2023.

Debbie-Anne A. Reese,

Deputy Secretary.

[FR Doc. 202302891 Filed 2-9-23; 8:45 am|
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL OP-OFA-056]

Environmental Impact Statements;
Notice of Availability

Responsible Agency: Office of Federal
Activities, General Information 202—
564—5632 or https://www.epa.gov/nepa.
Weekly receipt of Environmental Impact

Statements (EIS)

Filed January 30, 2023 10 a.m. EST
Through February 6, 2023 10 a.m.
EST

Pursuant to 40 CFR 1506.9.

Notice: Section 309(a) of the Clean Air

Act requires that EPA make public its

2 See 18 CFR 385.2001(a)(1)(iii) (2021).

comments on EISs issued by other
Federal agencies. EPA’s comment letters
on EISs are available at: https://
cdxapps.epa.gov/cdx-enepa-II/public/
action/eis/search.

EIS No. 20230017, Final Supplement,
NRC, WI, NUREG-2183 Supplement
1, Environmental Impact Statement
Related to the Operating License for
the SHINE Medical Isotope
Production Facility—Final Report,
Review Period Ends: 03/13/2023,
Contact: Lance ] Rakovan 301-415—
2589.

EIS No. 20230018, Final, EPA, LA,
Adoption—Proposed Mid-Barataria
Sediment Diversion Project in
Plaquemines Parish, Louisiana,
Contact: Michael Jansky 214-665—
7451.

The Environmental Protection Agency
(EPA) has adopted the U.S. Army Corps
of Engineers’ Final EIS No. 20220137,
filed 9/19/2022 with the Environmental
Protection Agency. The EPA was a
cooperating agency on this project.
Therefore, republication of the
document is not necessary under
Section 1506.3(b)(2) of the CEQ
regulations.

EIS No. 20230019, Final, DOI, LA,
Adoption—Proposed Mid-Barataria
Sediment Diversion Project in
Plaquemines Parish, Louisiana,
Contact: Mary Josie Blanchard 202—
208-3406.

The Department of the Interior (DOI)
has adopted the U.S. Army Corps of
Engineers’ Final EIS No. 20220137, filed
9/19/2022 with the Environmental
Protection Agency. The DOI was a
cooperating agency on this project.
Therefore, republication of the
document is not necessary under
Section 1506.3(b)(2) of the CEQ
regulations.

EIS No. 20230020, Final, USDA, LA,
Adoption—Proposed Mid-Barataria
Sediment Diversion Project in
Plaquemines Parish, Louisiana,
Contact: Ronald Howard 601-812—
9449,

The United States Department of
Agriculture (USDA) has adopted the
U.S. Army Corps of Engineers’ Final EIS
No. 20220137, filed 9/19/2022 with the
Environmental Protection Agency. The
USDA was a cooperating agency on this
project. Therefore, republication of the
document is not necessary under
Section 1506.3(b)(2) of the CEQ
regulations.

EIS No. 20230021, Final, NOAA, LA,
Adoption—Proposed Mid-Barataria
Sediment Diversion Project in
Plaquemines Parish, Louisiana,
Contact: Mel Landry 301-427-8711.

The National Oceanic and
Atmospheric Administration (NOAA)
has adopted the U.S. Army Corps of
Engineers’ Final EIS No. 20220137, filed
9/19/2022 with the Environmental
Protection Agency. The NOAA was a
cooperating agency on this project.
Therefore, republication of the
document is not necessary under
Section 1506.3(b)(2) of the CEQ
regulations.

EIS No. 20230022, Draft, FERC, TN,
Cumberland Project, Comment Period
Ends: 03/27/2023, Contact: Office of
External Affairs 866—208—3372.

EIS No. 20230023, Final, DOD, AK, Heat
and Electrical Upgrades at Fort
Wainwright, Alaska, Review Period
Ends: 03/13/2023, Contact: Grant
Sattler 907-353-6701.

EIS No. 20230024, Draft, USAF, FL, KC—
46 A—Main Operating Base No. 6
Beddown, Comment Period Ends: 03/
27/2023, Contact: Helen Kellogg 210-
925-7843.

EIS No. 20230025, Draft, BIA, ID, Nez
Perce Tribe Integrated Resource
Managment Plan, Comment Period
Ends: 04/11/2023, Contact: Tobiah
Mogavero 435-210—-0509.

EIS No. 20230026, Draft Supplement,
TVA, AL, Browns Ferry Nuclear Plant
Subsequent License Renewal,
Comment Period Ends: 03/27/2023,
Contact: ] Taylor Johnson 423-751—
2732.

Amended Notice

EIS No. 20220185, Draft, NNSA, SC,
Surplus Plutonium Disposition
Program, Comment Period Ends: 03/
16/2023, Contact: Maxcine Maxted
803-952-7434. Revision to FR Notice
Published 12/16/2022; Extending the
Comment Period from 02/14/2023 to
03/16/2023.

EIS No. 20220191, Draft Supplement,
USFS, VA, Mountain Valley Pipeline
and Equitrans Expansion Project,
Comment Period Ends: 02/21/2023,
Contact: Joby Timm, Forest
Supervisor 888—603-0261. Revision to
FR Notice Published 12/23/2022;
Extending the Comment Period from
02/06/2023 to 02/21/2023.

Dated: February 6, 2023.

Cindy S. Barger,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. 2023—-02897 Filed 2—-9-23; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2021-0299; FRL-8193-01—
OAR]

Notice of Final for Approval of
Alternative Means of Emission
Limitation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice, final approval.

SUMMARY: This action announces the
EPA approval of the request by Flint
Hills Resources (FHR), under the Clean
Air Act (CAA), for an alternative means
of emission limitation (AMEL) to utilize
a leak detection sensor network (LDSN)
with a detection response framework
(DRF) at its Meta-Xylene and Mid-Crude
process units located at FHR’s West
Refinery in Corpus Christi, Texas. The
EPA received 6 public comments on the
October 13, 2021, initial notice for this
AMEL. This approval document
specifies the alternative leak detection
and repair (LDAR) requirements that
this facility must follow to demonstrate
compliance with the approved AMEL.
In addition, this notice finalizes a
framework that facilities can follow to
help expedite and streamline approval
of future AMEL requests for similar
systems.

DATES: The approval of the AMEL
request from FHR to utilize a LDSN with
a DRF at its Meta-Xylene and Mid-Crude
process units located at FHR’s West
Refinery in Corpus Christi, Texas, as
specified in this document, is effective
on February 10, 2023.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2021-0299. All
documents in the docket are listed on
the https://www.regulations.gov/
website. Although listed, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available electronically
through https://www.regulations.gov/.

FOR FURTHER INFORMATION CONTACT: For
questions about this action, contact Mr.
Neil Feinberg, Sector Policies and
Programs Division (E143-01), Office of
Air Quality Planning and Standards,
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number: (919) 541—
2214; fax number: (919) 541-0516; and

email address: feinberg.stephen@
epa.gov.
SUPPLEMENTARY INFORMATION:

Acronyms and abbreviations. We use
multiple acronyms and terms in this
document. While this list may not be
exhaustive, to ease the reading of this
document and for reference purposes,
the EPA defines the following terms and
acronyms here:

AMEL alternative means of emission
limitation

AVO audio, visual, or olfactory

CAA Clean Air Act

CDX Central Data Exchange

CFR Code of Federal Regulations

CRADA Cooperative Research and
Development Agreement

DRF detection response framework

DTU upper limit of the detection threshold
band

EPA Environmental Protection Agency

EST eastern standard time

FHR Flint Hills Resources

FID flame ionization detector

FEMP Fugitive Emissions Management Plan

GPS Global Positioning System

HC hydrocarbon

HON National Emission Standards for
Hazardous Air Pollutants for Organic
Hazardous Air Pollutants From the
Synthetic Organic Chemical Manufacturing
Industry

LDAR leak detection and repair

LDSN leak detection sensor network

LDSN-DRF leak detection sensor network-
detection response framework

NC Leaker non-compliant leaker

NSPS new source performance standards

OGI optical gas imaging

ppbe parts per billion equivalent

ppm parts per million

ppmv parts per million by volume

PSL potential source location

QA/QC quality assurance/quality control

QIP quality improvement program

VOC volatile organic compounds

ZIC zone of inadequate coverage

Organization of this document. The
information in this document is
organized as follows:

I. Background

II. Summary of Public Comments on FHR’s
AMEL Request and the Framework for
Streamlining Approval of Future LDSN—
DRF AMEL Requests

III. Framework for Streamlining Approval of
Future LDSN-DRF AMEL Requests

IV. Final Notice of Approval for the Mid-
Crude and Meta-Xylene Process Units at
the FHR West Refinery AMEL Request
and Required Operating Conditions

I. Background

On April 21, 2020, FHR requested an
AMEL under the CAA to use a leak
detection sensor network-detection
response framework (LDSN-DRF) at its
West and East Refineries located in
Corpus Christi, Texas in lieu of the
traditional LDAR program using Method
21 of appendix A-7 of part 60 (EPA

Method 21) required by a number of
applicable regulations in 40 CFR parts
60, 61, and 63. See Table 1 in section
IV of this notice for a complete list of
applicable regulations for this AMEL.

In the initial notice, the EPA solicited
comment on all aspects of the AMEL
request and alternative LDAR
requirements that would be necessary to
achieve a reduction in emissions of
volatile organic compounds (VOC) and
hazardous air pollutants (HAPs) at least
equivalent to the reduction in emissions
required by the applicable LDAR
standards listed in Table 1 in section IV
of this notice. The initial notice also
presented and solicited comment on all
aspects of a generic framework for
future LDSN-DRF AMEL requests,
which would afford the EPA the ability
to evaluate those requests in a more
efficient and streamlined manner.

FHR included in its AMEL
application information to demonstrate
that the LDSN-DRF will achieve a
reduction in emissions at least
equivalent to the reduction in emissions
achieved by the requirements in the
applicable standards summarized in
Table 1 of section IV of this notice for
the Meta-Xylene and Mid-Crude process
units located at FHR’s West Refinery in
Corpus Christi, Texas. For FHR’s AMEL
request, including any supporting
materials FHR submitted, see Docket ID
No. EPA-HQ-OAR-2021-0299.

This action finalizes the EPA’s
approval of this AMEL request. Section
II summarizes the comments received
on the request and our responses
thereto. Section III sets forth the final
operating conditions EPA has
established for the LDSN-DRF as part of
this AMEL approval.

II. Summary of Public Comments on
FHR’s AMEL Request and the
Framework for Streamlining Approval
of Future LDSN-DRF AMEL Requests

This section contains a summary of
all comments received on the October
13, 2021, initial notice,! and the EPA’s
responses to those comments. This
section also contains rationale for the
alternative LDAR requirements that are
approved in this notice. The EPA
received six comments on the initial
notice.?

186 FR 56934 (October 13, 2021).

2See Document ID Nos. EPA-HQ-OAR-2021—
0299-0032 (TRICORD Consulting, LLC), EPA-HQ—
OAR-2021-0299-0033 (Anonymous), EPA-HQ-
0OAR-2021-0299-0034 (ATLAS), EPA-HQ-OAR-
2021-0299-0035 (Molex), EPA-HQ-OAR-2021—
0299-0036 (FHR), EPA-HQ-OAR-2021-0299-0037
(Eastman Chemical Company).
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A. Comments and Responses Related to
General Framework for Future LDSN-
DRF AMEL Requests

The EPA solicited comment on all
aspects of the general framework
proposed for future AMEL requests
using a LDSN-DRF. Two comments
were received specific to the proposed
framework.3

Comment: In their comments, FHR
and Molex, LLC requested that the
general framework provide flexibility to
apply the same Molex LDSN design and
deployment processes to similar units
without the need to conduct an
additional pilot test. Both commenters
stated that the science behind the
technology is established, and
“substantial” controlled gas release
experiments, including the pilot test
results 4 presented for this AMEL
support their request for flexibility.
Specifically, FHR and Molex suggested
addition of the phrase “if necessary to
demonstrate equivalency” to the
language in paragraph II1.D.(3) regarding
submission of the results of the pilot
study conducted for each unit in a
LDSN-DRF AMEL application.

Response: The EPA disagrees with the
commenters’ recommendation that test
studies are not necessary for each
process unit for which an AMEL
application is submitted. At this time, it
is still appropriate to require test studies
for LDSNs on additional process units
in order to gather more information on
how the networks perform in different
types of process units. The EPA may
reevaluate its position on the necessity
of test studies in the future if it has more
data with which to do so. The EPA is
providing the framework as described in
section IIT of this notice, with no
changes from the initial notice. We
anticipate this framework would enable
the Agency to evaluate future AMEL
requests for LDSN-DRF installations in
a more expeditious timeframe because
we anticipate that the information
required by the framework would
provide sufficient information to
evaluate future AMEL requests on a
case-by-case basis. We note that all
aspects of future AMEL requests will
still be subject to the notice and
comment process.

3 See Document ID Nos. EPA-HQ-OAR-2021—
0299-0035 and EPA-HQ-OAR-2021-0299-0036.

4 See “Progress on LDAR Innovation, Report on
Research Under CRADA #914-16", EPA Publication
Number EPA/600/R-20/422, revision 0.8, located at
Document ID No. EPA-HQ-OAR-2021-0299-0014.

B. Comments and Responses Related to
the Equivalency Demonstration

Comment: One commenter 5 raised
concerns with two of the assumptions
made by FHR when performing
simulation modeling to demonstrate
equivalency of the LDSN-DREF to the
applicable EPA Method 21 LDAR
requirements: (1) Leaks would be
repaired within 7 days of detection and
(2) a leak would remain constant from
the time it is detected until it is
repaired. This commenter referenced a
statement in the EPA’s Best Practices
Guide for LDAR ¢ that notes a common
problem related to the repair
requirements is that sources fail to
complete repairs within the specified
timeline in the regulation. The
commenter then states that it is,
therefore, inappropriate to assume that
a leak would be repaired in half the
amount of time required by the
applicable regulation, and instead
suggests that FHR should perform new
simulations assuming 10 to 15 days for
repairs. Further, the commenter suggests
that FHR should conduct more
equivalency simulations that do not
assume a constant leak rate because
FHR’s discussion on PSL closure
acknowledges that a PSL cannot be
closed if there is an increase in the
detection level. In the commenter’s
opinion, this assumes that FHR knows
that leak rates can change and not
remain constant until repaired.

Response: The AMEL requires leaks to
be repaired within 15 days of detection,
with a first attempt within the first five
days. During the pilot study, there was
a median repair time of 2 and 3 days for
the Mid-Crude and Meta-Xylene units,
respectively. Based on this information,
the EPA finds no reason that the average
repair time would exceed 7 days. The
commenter is correct that a leak can
increase over time, but they fail to note
that it could also decrease. The EPA has
determined the assumption of a
constant leak rate between detection
and repair is appropriate for this AMEL.

Comment: One commenter noted that
some leaks above the upper limit of the
detection threshold (DTU) were found
by EPA Method 21 and not by the LDSN
and asked how realistic it was that the
LDSN would detect leaks in a complex
process unit.

Response: The EPA acknowledges
that some leaks above the DTU were
found with EPA Method 21 during the

5 See Document ID No. EPA-HQ-OAR-2021—
0299-0033.

S6EPA, Leak Detection and Repair: A Best
Practices Guide, located at https://www.epa.gov/
sites/default/files/2014-02/documents-
Idarguide.pdf.

pilot test studies. However, during the
pilot test studies, FHR continued to
adapt and adjust the network.
Additionally, FHR is adding additional
sensors to the network in areas that
previously had gaps in coverage. These
changes should ensure the LDSN
performs adequately and identifies all
leaks above the DTU. The annual
compliance demonstrations provide
added assurance of network
performance by verifying there are no
undetected leaks above the DTU. The
EPA also notes that the results of the
pilot study presented in the Cooperative
Research and Development Agreement
(CRADA) showed greater emission
reductions using the LDSN than with
EPA Method 21.

Comment: One commenter 7 stated
that the sensor network only minimally
outperformed EPA Method 21 by at
most 2 percent. The commenter further
stated that the size and scope of the
study and the results suggest this
technology still needs scrutiny and that
the pilot study was performed in
controlled conditions with a team of
motivated researchers present.

Response: The EPA has found the
performance of the LDSN to be
equivalent or better than current work
practice requirements for the Mid-Crude
and Meta-Xylene process units at FHR’s
West Refinery in Corpus Christi, Texas.
Thus, the EPA finds it appropriate to
issue this AMEL for those process units.
Any future approval of this technology
would be evaluated based on the
information provided in that specific
application.

C. Comments and Responses Related to
the LDSN

Comment: FHR and Molex
commented that updating the sensor
detection floor continuously on a 15-
minute basis would result in erroneous
sensor failure indications and requested
the expansion of corrective action
options to include other appropriate
solutions. They stated that the sensor
detection floor is based on raw sensor
readings which are collected every
second and provided an example where
a sensor would be shown as failing
when updating the sensor detection
floor while detecting a continuous leak.
They stated that no sensor would pass
the detection floor update requirement
once every 15 minutes, as currently
included in the proposal. Both
commenters requested a requirement for
monthly review of the sensor detection
floor, with corrections made if the
sensor did not pass review. They

7 See Document ID No. EPA-HQ-OAR-2021—
0299-0034.


https://www.epa.gov/sites/default/files/2014-02/documents-ldarguide.pdf
https://www.epa.gov/sites/default/files/2014-02/documents-ldarguide.pdf
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claimed that a bump test is not a
calibration, is not performed in a
“clean” environment as calibrations are,
and adjusting readings based on bump
tests would create additional
uncertainty in sensor readings.
Additionally, FHR and Molex
commented that adjusting the sensor
detection floor based on a bump test is
inappropriate as the sensor detection
floor is a fixed number set by the
manufacturer. Additionally, one
commenter asked for clarification on
how the baseline levels are
continuously monitored, while another
asked for clarification on the detection
level that indicated emissions. Finally,
one commenter asked how sensors
would be calibrated and verified.

Response: The EPA is updating the
requirements for the sensor detection
floor. First, the EPA is revising the
requirement for a continuously updated
sensor detection floor such that the data
must be reviewed each day to confirm
each sensor detection floor remains
below the established threshold of 10
parts-per-billion by volume isobutylene
equivalent (ppbe) during at least one 10-
minute period in the past 72-hour
period. Further, the EPA agrees with
FHR and Molex that adjusting the
sensor detection floor based on a bump
test is inappropriate due to the variable
bump test responses observed during
the pilot study, which are not related to
the baseline noise of the instrument. An
emissions anomaly is defined as any
detection by the sensor network greater
than the detection floor. Sensors must
be calibrated by the manufacturer prior
to deployment. Once installed, each
sensor must be tested for responsivity
and wireless communication by
challenging it with isobutylene gas or
another appropriate standard. Sensors
must pass a quarterly bump test or be
recalibrated or replaced.

Comment: FHR and Molex stated in
their comments that the collection of
wind speed and wind direction data is
critical to the operation of the LDSN.
However, both commenters stated that
the requirement to have a wind sensor
located in each individual process unit
is not necessary. To support their
comments, FHR and Molex provided
clarification that the pilot study
conducted for this AMEL at their West
Refinery was performed with one wind
sensor that covered both process units.
Further, the commenters stated that
analysis of wind data from the West
Refinery and the Corpus Christi airport
showed no substantial differences
between wind sensors at 450 feet apart
and wind sensors at 4 miles apart.
Therefore, the commenters
recommended that the EPA revise the

requirement to allow a minimum of one
wind sensor covering up to a 2-mile
radius.

Another commenter 8 requested
clarification on the acceptance criterion
for the comparison of the LDSN north
orientation wind direction sensor with
data from the meteorological station
located at the FHR refinery. This same
commenter also asked why wind speed
information was not included in the
LDSN since wind can affect the
sensitivity of the sensor measurements.

Response: The EPA agrees with FHR
and Molex that one meteorological
station on the FHR site is sufficient for
both process units and has made this
change within the AMEL. As noted by
both commenters, only one wind sensor
was used during the pilot study, and the
EPA has determined that equivalent
emission reductions were achieved
based on that pilot study. See 86 FR
56941 (October 13, 2021). Regarding the
use of wind speeds, the EPA notes that
wind speeds are continuously collected
at least once every 15 minutes
(paragraph IV.A.(4)), recorded as part of
the LDSN (paragraph IV.C.(8)), and are
used for quality assurance checks of the
network (paragraph IV.A.(5)(d)). The
acceptance criteria are listed in the
AMEL.

Comment: FHR requested additional
flexibility in meeting quarterly quality
assurance/quality control (QA/QC)
requirements by allowing QA/QC tests
to be within the same month of the
quarter (or no more than 123 days apart)
rather than the 100 days apart included
in the initial notice. FHR commented
that tracking by days would present an
additional burden and reduce flexibility
that the applicable LDAR regulations
already afford. As an example, FHR
stated that new source performance
standards (NSPS) VV and NSPS VVa
require quarterly activities within the
same month of the quarter (i.e., Month
1 (January/April/July/Oct)) and not
within a specific number of days. FHR
requested this same flexibility for the
quarterly QA/QC requirements in the
AMEL. Finally, FHR requests some
flexibility if there is an outage of at least
3 weeks during the quarter such that
either the ““days apart” requirement
does not apply for the quarter in which
the outage occurs or the number of days
in the outage are not counted in
determining the 123-day requirement.

Response: The EPA agrees with FHR
and has changed the requirements in
paragraph IV.A.(5) to state quarterly
QA/QC activities must be conducted no
more than 123 days apart. EPA disagrees

8 See Document ID No. EPA-HQ-OAR-2021—
0299-0032.

that additional flexibility is needed for
a prolonged unit outage, as these QA/
QC procedures are necessary to
establish that the LDSN is working as
intended.

Comment: FHR and Molex
commented that requiring an ambient
moisture adjustment for all sensors
during every bump test is not necessary
or practical. To support their comments,
FHR stated that the Gulf Coast
experiences significant day-to-day
variation in ambient moisture levels,
citing relative humidity data for Corpus
Christi in October 2021.9 Using the
proximity of a sensor node to a steam
letdown station as an example, FHR and
Molex further explained that localized
relative humidity conditions can vary
significantly within a specific process
unit, with moisture levels potentially
changing with each steam plume that
passes a sensor node. Additionally,
Molex stated that even when a sensor
has a response to humidity changes,
using a higher gas concentration (e.g., 1
part per million (ppm) instead of 0.5
ppm isobutylene) may be an appropriate
step. Because these localized conditions
may not affect all sensor nodes in the
process unit, FHR and Molex
recommended allowing ambient
moisture adjustments as necessary, in
place of requiring these adjustments for
all sensors during each bump test.
Finally, FHR requested revisions to the
recordkeeping requirements related to
the ambient moisture level during bump
tests if the requested changes are made
in the AMEL.

Response: There was not sufficient
information provided to substantiate the
removal of the requirement. The EPA is
retaining the moisture adjustment
requirement due to general sensitivities
of sensors to humidity. The EPA has
clarified the criteria for these
adjustments in paragraph IV.A.(5)(b)(i).
The EPA has not made any adjustments
to the recordkeeping requirements as a
result of this clarification.

Comment: FHR and Molex requested
a correction to the vertical sensor
placement requirement in the AMEL.
Specifically, both commenters noted
that the initial notice required
placement of sensors at least every 20
feet vertically. The commenters stated
their concern that this was an error and
that placement every 40 feet vertically
was included in the LDSN design used
for the pilot test study and equivalency
demonstration. As such, the
commenters requested clarification that
sensor placement within 40 feet
vertically is required. Another

9 See Document ID Nos. EPA-HQ-OAR-2021—
0299-0035 and EPA-HQ-OAR-2021-0299-0036.



Federal Register/Vol. 838, No. 28/Friday, February 10, 2023/ Notices

8847

commenter 1° asked how the AMEL
ensures all LDAR components are
covered under the AMEL.

Response: The EPA is clarifying that
sensors must be spaced no more than 40
feet apart vertically, such that no
component is more than 20 feet
vertically from a sensor. The data
submitted by FHR demonstrates that
this vertical spacing provides coverage
for all applicable components. The
LDSN-DRF requirements in this AMEL
are designed to cover all LDAR
components in the Mid-Crude and
Meta-Xylene process units at FHR’s
West Refinery. As part of the AMEL,
FHR must document that all LDAR
components covered by the AMEL are
less than the required distances from a
sensor node both vertically and
horizontally. These distance limits are
based on the pilot test study used in the
equivalency demonstration.

Comment: FHR and Molex requested
a change in the response factor
requirement from 3 to 10. FHR stated
that EPA Method 21 requires a response
factor of 10, and FHR requested this
same response factor for the LDSN
because it is equivalent to the EPA
Method 21 requirement. Further, FHR
stated that the response factor for all
streams within the process units
covered by this AMEL is less than 3,
which would meet their requested limit
of 10. Additionally, FHR is concerned
that limiting the use of the LDSN to
streams with a response factor of 3 or
less will restrict the applicability of the
AMEL and may affect the use of the
AMEL in the Mid-Crude and Meta-
Xylene process units should certain
operational changes occur that result in
those process units having process
streams with response factors above 3.
Similarly, Molex commented that this
limit would potentially prevent other
facilities from applying for an AMEL.
Finally, both FHR and Molex
commented that Molex has significantly
improved the ability of their algorithm
to detect leaks and requested that the
allowable response factor limit be
increased. Another commenter 1* noted
that there was no data to support the
system would perform adequately for
response factors greater than 10 and
noted that ethylene was particularly
difficult to detect during the testing.

Response: In the initial AMEL
application, FHR stated that the average
response factor in the Meta-Xylene unit
is 0.8, and that the response factor for
some LDAR streams in the Mid-Crude

10 See Document ID No. EPA-HQ-OAR-2021—
0299-0032.

11 See Document ID No. EPA-HQ-OAR-2021—
0299-0034.

unit can be as high as 3. While it is
possible that the LDSN will perform
adequately at response factors greater
than 3, the data in the pilot test study
and equivalency demonstration was
limited to streams with response factors
at or below 3. As such, without further
data supporting the system’s
performance for streams with higher
response factors for these process units,
the EPA is retaining the response factor
limit of 3 at the Mid-Crude and Meta-
Xylene process units at FHR’s West
Refinery in Corpus Christi, Texas.
Because each AMEL is site-specific, the
EPA would evaluate any future AMEL
requests, including the appropriate
response factor limit, based on data
provided for the site-specific
application of the LDSN-DRF system.

Comment: One commenter 12 noted
that sensor maintenance may be
extensive with the quarterly bump test
requirements and replacements within
30 days if the sensor fails. Another
commenter 13 asked why the passing
criterion of a bump test is only 50
percent of the standard’s nominal
concentration, how initial calibration
and set-up of sensors would be
conducted and verified, and how sensor
baseline levels are continuously
monitored to ensure proper operation.

Response: Sensors must be calibrated
by the manufacturer prior to
deployment. Once installed, each sensor
must be tested for responsivity and
wireless communication by challenging
it with isobutylene gas or another
appropriate standard. Sensors must pass
a quarterly bump test or be recalibrated
or replaced. These bump tests are not
calibrations, but simply tests for
responsiveness.

Comment: One commenter noted that
the LDSN was similar to a Continuous
Emissions Monitoring System and asked
what repercussions there would be for
excessive downtime. The commenter
noted that an appeal of the LDSN is the
continuous monitoring, as opposed to
intermittent EPA Method 21 monitoring,
but noted that sensor failure is
inevitable.

Response: Each individual sensor is
limited to a downtime of no more than
10 percent on a rolling 12-month basis.
Anything above this threshold is a
deviation. These deviations must be
included in the semiannual reports
required under the AMEL. Deviations
from any requirement or obligation
established in this AMEL, including the
individual sensor downtime limitation,

12 See Document ID No. EPA-HQ-OAR-2021—
0299-0034.

13 See Document ID No. EPA-HQ-OAR-2021—
0299-0032.

are violations that may be subject to
enforcement.

D. Comments and Responses Related to
the DRF

Comment: The EPA included a 30-day
repair requirement for leaks on
components not subject to LDAR
requirements in the initial notice. FHR
commented that non-LDAR component
leaks are outside the scope of the
regulations covered in this AMEL;
therefore, repair should not be required
under this AMEL. To support their
comment, FHR noted these non-LDAR
component leaks are regulated
separately under programs such as
CERCLA and TCEQ rules, with such
leaks reported as title V deviations and
subject to enforcement. In follow up
discussions,* FHR requested that if the
EPA were to require repair under this
AMEL for non-LDAR component leaks,
then these leaks should also have
provisions for delay of repair consistent
with the provisions for LDAR
component leaks. Additionally, FHR
requested that if a non-LDAR leak is
identified during an investigation for a
potential source location (PSL), then
repair of that non-LDAR component
leak should provide allowance to close
the PSL. Another commenter 1° asked if
these non-LDAR component leaks
would be subject to a 15-day repair
requirement.

Response: The EPA disagrees with
FHR and has maintained a requirement
in this AMEL to complete and verify
repairs of leaks on non-LDAR
components within 30 days of
identification. The EPA included a 30-
day repair requirement for leaks on
components not subject to LDAR
requirements in the initial notice both to
require repair of leaks found (whether or
not the leak is from an LDAR
component) and to ensure that the
LDSN is not confounded by the
presence of these non-LDAR component
leaks. 86 FR 56943 (October 13, 2021).
The EPA still finds that these leaks have
the potential to negatively impact the
performance of the LDSN by potentially
masking leaks from covered LDAR
components which may occur in the
same area as the non-LDAR component
leak. Additionally, these non-LDAR
component leaks would already require
repair under the general duty to reduce
emissions in each of the applicable
subparts. However, the EPA does agree
with FHR that delay of repair provisions
should also apply to non-LDAR

14 See supporting materials from May 25, 2022,
follow-up discussions with FHR located at Docket
ID No. EPA-HQ-OAR-2021-0299.

15 See Document ID No. EPA-HQ-OAR-2021—
0299-0032.
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components; therefore, the AMEL
approved in this notice allows for delay
of repair of non-LDAR component leaks
when repair cannot be completed
within 30 days of identification and
either: (1) The repair is technically
infeasible without a process unit
shutdown or (2) the non-LDAR
component is isolated from the process
and does not remain in contact with
process fluids. We also note that these
requirements will not supersede repair
requirements in other regulations to
which these non-LDAR components
may be subject, and that leak sources
outside the AMEL covered area are not
included in this repair requirement.

Comment: FHR noted that the initial
notice did not address their request to
close a PSL if no emissions source is
identified and there is no update to the
PSL for 14 days (i.e., there are no
positive detections for more than five
percent of the time over a 72-hour
period). In their comments, FHR again
requests the ability to close the PSL if,
after complying with the initial and
secondary surveys, there are no updates
to the PSL for 14 days, instead of
keeping the PSL open and conducting a
final EPA Method 21 survey after 90
days, as required in paragraph IV.B.(4).
FHR noted in their comments that the
requested 14-day closure option would
not apply to leaks that are ongoing and
continuing to generate positive
detection in the sensor network. They
further state that if a PSL is closed and
the leak reappears, the system would
generate a new PSL which is then
subject to the investigation requirements
of the DRF. FHR provided suggested
revisions to paragraph IV.B.(4) of the
AMEL to incorporate closure of the PSL
at both 14 days and 90 days.

Another commenter 6 stated that a
PSL should not be closed out if the leak
is unable to be found. This commenter
raised concerns that the AMEL appeared
to allow operations/maintenance to
“close out” a PSL when a leak is unable
to be found even when the sensor is
detecting a leak.

Finally, FHR recommended specific
revisions to the recordkeeping and
reporting requirements for PSL closures.
First, they recommended adding records
and reporting of a source outside the
AMEL-covered process unit or a non-
LDAR component leak source to
paragraph IV.C.(11), as applicable.
Second, FHR recommended adding
records and reporting for PSL closures
that occur where no cause of the PSL
was determined after 14 days. Lastly,
FHR recommended reporting the

16 See Document ID No. EPA-HQ-OAR-2021—
0299-0034.

number of PSLs that are closed because
the emissions were authorized, from a
source outside the AMEL covered
process unit, and from a non-LDAR
component leak source.

Response: The EPA agrees that there
is the potential to have a transient leak
and it is reasonable to close a PSL if the
sensor nodes are not showing any
indication of leak after 14 days and the
required investigations have been
conducted following generation of the
PSL. Further, the EPA agrees that ifa
persistent leak is present, or the leak
reappears, the LDSN is expected to
continue generating a new PSL or
updates to an existing PSL, thus
triggering new investigations for the
emissions source. Therefore, the EPA
has revised paragraph IV.B.(4) to
include an allowance to close the PSL
if the initial and secondary
investigations failed to identify the leak
source and there have been no updates
to the PSL for 14 days as requested by
FHR.

Further, the EPA is clarifying the
requirements for PSL closure in
situations where 90 days have passed
since the original PSL notification, but
the sensor nodes still indicate the
presence of a leak. First, we are adding
language to paragraph IV.B.(4)(b) to
specify the requirements of that
paragraph apply when 90 days have
passed since the original PSL
notification.1” Second, we are clarifying
that a full survey of all LDAR-applicable
components must be conducted within
10 calendar days following the 90-day
period following the original PSL
notification to verify there are no
detectable leaks within that PSL before
closure of the PSL is allowed. Finally,
the EPA is making the requested
adjustments to the recordkeeping and
reporting requirement.

Comment: FHR commented that the
requirements around the accuracy and
precision of the Global Positioning
System (GPS) data collected during the
30-minute initial investigation are too
narrow and limit the use of future
technological advancements.
Additionally, FHR raised a concern
regarding how the exact path generated
by the GPS tracking may be evaluated
for compliance. Specifically, FHR noted
that the process units included in this
AMEL are multi-story with dense
equipment areas. The specific path
generated by the GPS tracking may
indicate the technician was outside the
PSL during the investigation or may

17 Paragraph IV.B(3) requires initiating a new
investigation within 3 calendar days when the
detections increase by a factor of 2 since the
original PSL notification.

indicate gaps in data. To address these
concerns, FHR suggested revisions to
the language in paragraph IV.B.(1)(g)
that include: (1) Record of coordinates
to an accuracy and precision of 5 or
more decimals of a degree, and (2) using
the North America Datum of 1983 or
newer to document the path taken by or
presence of the technician in the PSL.

Response: The EPA agrees with this
comment and the suggested revisions
provided by FHR because it is not our
intent to limit the technology options to
meet this GPS tracking requirement. As
such, we have revised the AMEL to
require records of the latitude and
longitude coordinates in decimal
degrees to an accuracy and precision of
5 or more decimals of a degree using the
North American Datum of 1983 or
newer to document the path taken by or
presence of the technician in the PSL
during the screening investigation.

Comment: One commenter 18 raised
concerns with the requirement to
conduct an initial investigation within 3
days of a new PSL notification. This
commenter stated that a first attempt at
repair is required within 5 days of leak
detection, but FHR would not begin
looking for a leak source until 3 days
after the LDSN has identified a potential
leak. The commenter notes that waiting
3 days to investigate the PSL would
allow for greater emissions and little
time to make a good effort at a first
attempt to repair the leaking
component. Further, this commenter
points to the requirements at 40 CFR
63.163(c)(1), which state repairs must be
made ‘“‘as soon as practicable,” and
states their belief that the 3-day gap
between LDSN detection and PSL
investigation does not meet this
requirement.

Response: The EPA notes that the
LDSN is a continuous system, and as
such, PSLs can form at any time. It is
reasonable to allow some timeframe for
an investigation to begin to ensure that
the appropriate personnel are onsite to
conduct the investigation. Additionally,
current work practices only require
inspections of components on an
infrequent basis. Allowing a short
timeframe after PSL formation to begin
an investigation still addresses issues
much sooner than they would be under
current work practices. As such, the
EPA has found that the requirements of
this AMEL result in equivalent or better
emission reductions when compared to
the current LDAR requirements.

18 See Document ID No. EPA-HQ-OAR-2021—
0299-0033.
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Comment: One commenter 19 stated
that FHR should have to monitor all
LDAR applicable components in a PSL
using EPA Method 21 to ensure that no
leaks in the PSL are missed. This
commenter correctly noted that the
AMEL would require FHR to perform an
investigation to identify the source of a
leak in a PSL, and that once FHR
identifies one component with a
maximum concentration of 3,000 parts-
per-million by volume (ppmv) they
would not be required to monitor any
more components in the PSL. The
commenter stated their concern that
leaking components would be missed,
and this is counter to a common
problem identified in the EPA’s Best
Practices Guide for LDAR,20 failure to
monitor all regulated components.
Another commenter 21 noted that typical
analyzers that would be used to obtain
an EPA Method 21 concentration
reading will lose 10 times a source
concentration measurement for every
one-inch the sensor or probe moves
away from the emission source but did
not provide additional information on
this statement. This same commenter
noted that the higher leak definition
seems to contradict the efficacy of the
system when compared to EPA Method
21 programs, especially where the EPA
has lowered leak definitions for
petroleum refineries.

Response: The EPA disagrees with the
commenter. Requiring every component
in every PSL to be monitored would be
more stringent than the requirements
summarized in Table 1. The design of
the LDSN is such that it will
continuously operate and continue to
find any additional leaking components
once a PSL is closed out. The results of
the pilot test study and equivalence
modeling demonstrate, to the
Administrator’s satisfaction, that the
emission reductions achieved by the
LDSN-DREF are equivalent or better than
the emissions reductions achieved by
the current LDAR requirements. While
there may be some small leaks that go
undetected, due to the continuous
nature of the network, larger leaks, or
even clusters of small leaks, can be
found and fixed much faster.

Comment: One commenter 22
requested that the EPA define what
facility information would be included

19 See Document ID No. EPA-HQ-OAR-2021—
0299-0033.

20EPA, Leak Detection and Repair: A Best
Practices Guide, located at https://www.epa.gov/
sites/default/files/2014-02/documents-
Idarguide.pdyf.

21 See Document ID No. EPA-HQ-OAR-2021—
0299-0034.

22 See Document ID No. EPA-HQ-OAR-2021—
0299-0032.

or required to issue a PSL. This
commenter also asked what
concentration (in ppmv) defines
“emission anomalies” 23 and whether
this is a fixed concentration or if it
varies by process unit.

Response: This LDSN uses a web-
based analytics platform that
automatically acquires and analyzes the
real-time data from the sensor nodes,
along with wind and facility component
locations, to issue a PSL. As stated in
response to comment in section II.C, an
emissions anomaly is defined as any
detection by the sensor network greater
than the detection floor.

Comment: One commenter asked if a
leaking component placed on delay of
repair will result in the continuous
detection of that emission or if those
sensors detecting the component will be
shut down or adjusted.

Response: Placing a component on
delay of repair does not require the
sensors detecting those emissions to be
shut down. Sensors will still detect
emissions from the component, but a
PSL is generated that isolates the
emissions from that component and
allows the system to still identify
emissions from other nearby areas.

Comment: One commenter 24 raised
concerns that the DRF is a protocol that
facility operations will need to follow to
support this new LDAR approach. The
commenter stated that similar to the
common stereotypes surrounding LDAR
technicians/contractors failing to
perform their duties, an argument can
be made on the potential disconnect
between facility operations and
environmental staff. This commenter
raised questions about incentives for
operations to manage the system and
what potential compliance gaps may
occur for failure to report an emissions
event, ignored sensor readings, failure to
investigate a PSL, or failure to complete
required documentation.

Response: This AMEL applies to the
Mid-Crude and Meta-Xylene process
units at FHR’s West Refinery in Corpus
Christi, Texas. FHR must comply with
all of the conditions in the AMEL. The
failure to comply with any condition in
the AMEL, like the failure to comply
with any of the work practice standards
replaced by the AMEL, is a CAA
violation subject to enforcement.

E. Comments and Responses Related to
Recordkeeping and Reporting

Comment: FHR requested specific
modifications to the requirements for
documentation related to management

2386 FR 56939 (October 13, 2021).
24 See Document ID No. EPA-HQ-OAR-2021—
0299-0034.

of change (MOC) to clarify that this
documentation requirement is only for
MOC in the AMEL covered process
units.25 Another commenter 26 stated
that evaluating sensor network MOC
would likely require constant
involvement with Molex.

Response: The EPA agrees with FHR’s
request and has made this change
within the AMEL. The comment
regarding Molex’s involvement in MOC
is outside the scope of this AMEL.

Comment: FHR and Molex requested
revisions to paragraph IV.C.(7) of the
AMEL related to the recordkeeping
requirements for raw sensor data. The
EPA included a requirement to maintain
records of all raw sensor readings, in
addition to, the percent of time positive
detections were registered during the
72-hour lookback, and the minimum,
average, and maximum detection floor.
FHR and Molex commented that this
amount of recordkeeping would create
vast amounts of data that could be better
managed as part of a batch, periodic
evaluation. Further, the commenters
noted that while the algorithm is
constantly performing the calculations
to provide this data, the data is not
specifically recorded (i.e., the data
elements are not saved as defined in the
requirement). Both commenters state
that these calculations could be
recreated at any time from the raw data
that is saved and requests that the
AMEL be modified to require records of
the raw data, records of any
notifications, and alerts from the
algorithm and periodic validation of the
algorithm. FHR and Molex suggested
specific language for paragraph IV.C.(7)
in their letters.27

Response: The EPA disagrees that
these data are superfluous and finds that
recording of these data is important to
maintain in order to establish an
enforceable record of performance.
Additionally, if algorithms for
generating alerts change over time, the
EPA is concerned it would alter the
ability of FHR to replicate those original
records as they were generated. For
these reasons, the EPA has not removed
the requirement to retain these records.

Comment: FHR commented that some
reporting requirements in the applicable
subparts are no longer meaningful to
components covered by the AMEL. For
example, FHR noted the percent leaker
calculation will no longer be meaningful
because the number of components
monitoring with EPA Method 21 will be

25 See Document ID No. EPA-HQ-OAR-2021—
0299-0036.

26 See Document ID No. EPA-HQ-OAR-2021—
0299-0034.

27 See Document ID Nos. EPA-HQ-OAR-2021—
0299-0035 and EPA-HQ-OAR-2021-0299-0036.
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minimal compared to the total
population of equipment, thus, the
percent leaker value is no longer a
meaningful metric. FHR recommended a
revision to paragraph IV.D.(1) to state
that reporting of required information in
the relevant subparts be limited to
components not covered by the AMEL.

Response: The EPA has added
language to clarify reporting
requirements from relevant subparts
that are no longer relevant and replaced
by the LDSN.

Comment: One commenter 28 stated
that new reporting and recordkeeping
requirements are potentially
burdensome and would be prone to
compliance gaps. This commenter
further stated there would be confusion
for the industry on how to properly
report information, and confusion for
the EPA on how to properly evaluate
those reports.

Response: The EPA disagrees that the
recordkeeping and reporting
requirements within the AMEL are
prone to compliance gaps. The
requirements within the AMEL are
necessary to ensure compliance with the
AMEL and are stated clearly. Without
more information on these potential
gaps, we are not adjusting the reporting
and recordkeeping requirements based
on this comment.

F. Comments and Responses Related to
Additional Annual Compliance
Demonstration

Comment: FHR commented that the
proposed method to determine which
valves to monitor for the annual
compliance verification would be
complicated to execute and proposed an
alternative or secondary option that
would require monitoring all valves in
light liquid/gas vapor (LL/GV) service
every 2 years, with half monitored in
the first year and half monitored in the
second year of a 2-year cycle. This
monitoring alternative would be in
addition to monitoring all pumps in
every annual compliance verification
survey. FHR stated that implementing
the proposed valve monitoring would be
difficult to execute in practice, requiring
field surveys to measure distances of
valves both horizontally and vertically
from individual sensor nodes.

In their proposed alternative, FHR
would monitor 50 percent of the LL/GV
valves each year (e.g., odd numbered
valves monitored in year 1 and even
numbered valves in year 2). They stated
that this would result in performing
EPA Method 21 monitoring on more
valves than the method proposed by the

28 See Document ID No. EPA-HQ-OAR-2021—
0299-0034.

EPA, and it would provide for easier
administration of the annual
compliance verification as it is based on
the current tagging system in place at
the refinery. FHR further stated that any
EPA Method 21 instrument readings
greater than 18,000 ppmv would be
plotted on a plot plan showing the
sensors and active PSLs, and corrective
action would be triggered as outlined in
paragraph IV.E.(1)(e) of the initial notice
(86 FR 56949; October 13, 2021). FHR
also requested the removal of the phrase
“under current investigation” as an
investigation may not have been
initiated when this compliance
monitoring is conducted.

Response: The EPA recognizes that
the proposed verification strategy in
FHR’s comments is easier to implement
and will result in more components
monitored with EPA Method 21 during
the annual compliance demonstration of
the LDSN. As such, we are revising the
final AMEL to allow an alternative
verification procedure based in part on
FHR’s comments. The final AMEL will
allow FHR to monitor 50 percent of the
LL/GV valves in the process unit at a
time, as suggested in their comment.

Comment: FHR and Molex both
commented that, as proposed, a single
component with a reading of 18,000
ppmv or greater (excluding active PSLs
or components on delay of repair)
would result in noncompliance for the
entire LDSN, with that noncompliance
extending until the corrective actions
are complete and FHR has re-monitored
the process unit to demonstrate no
components are leaking above 18,000
ppmv outside an active PSL. These
commenters requested revisions to the
AMEL that would allow FHR the
opportunity to address small gaps in the
LDSN without considering the entire
LDSN out of compliance. FHR stated
that as written, one single gap in
coverage invalidates the entire network
even if it is working as designed and
detecting leaks in the unit, and non-
compliance with the AMEL would
equate to non-compliance with all the
underlying LDAR regulations. Further,
FHR noted that the steps required to
come back into compliance could
extend beyond 120 days, especially
since the EPA would have to review and
approve any changes to the LDSN.
Therefore, FHR also requested an
avenue to come back into compliance in
less than the 120-day cycle outlined by
the EPA.

FHR provided a recommendation on
how gaps they classified as “minor”
could be addressed if the EPA were to
accept their recommendation. FHR
proposed using a threshold of 10
percent of monitored components above

18,000 ppmv to determine when the
entire LDSN is out of compliance versus
when a more targeted approach to
addressing compliance issues may be
appropriate. Specifically, FHR
recommended that if less than 10
percent of the components monitored
during the annual compliance
verification were found leaking above
18,000 ppmv, and these components
had not been identified by the LDSN
(not in an active PSL and not on delay
of repair), then FHR would conduct EPA
Method 21 monitoring of all remaining
LL/GV valves and pumps within a 15-
foot radius of each 18,000 ppmv leaking
component and repair any leaks
identified. FHR would then modify the
LDSN, and the non-compliance period
would end after conducting the
described EPA Method 21 monitoring
and repairing all leaking components (or
placing them on delay of repair, as
applicable). FHR stated that all leaking
components found above 18,000 ppmv
would be considered deviations of the
AMEL and reported as such. In
addition, FHR stated they would
conduct quarterly EPA Method 21
monitoring of all LL/GV valves and
pumps within this 15-foot radius until
the LDSN modification is completed
and the modification has been tested
through the required EPA Method 21
monitoring following the modification.
FHR stated that any component found
leaking above 18,000 ppmv during these
quarterly monitoring events would be
considered a deviation and reported as
such in the periodic AMEL report and
applicable title V deviation report.

FHR also proposed that, if more than
10 percent of the components monitored
during the annual compliance
verification were leaking above 18,000
ppmv and these components had not
been identified by the LDSN, then the
LDSN is not working properly and in
this circumstance, FHR stated that it is
appropriate to consider the LDSN out of
compliance with the AMEL. In this
situation, FHR stated that EPA Method
21 monitoring would be conducted as
required in the underlying LDAR
regulations on all AMEL covered LL/GV
valves and pumps until the LDSN
system is redesigned, approved,
implemented, and tested through the
required EPA Method 21 monitoring
following the modification.

Additionally, FHR requested the
timeline for submitting proposed
revisions to the LDSN be changed to
either 45 calendar days or, alternatively,
30 business days because it would take
7 to 10 days to verify if any identified
leaks are within an active PSL or on
delay of repair. Engagement with Molex
for the redesign would take 2 weeks,
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and FHR would need at least 2 weeks
to develop the proposal prior to
submitting the LDSN revisions to the
EPA for approval.

FHR also proposed defining several
keys terms related to their proposed
approach to determining compliance
through the annual verification
discussed in these comments: (1) Active
PSL, (2) non-compliant (NC) leaker, and
(3) zone of inadequate coverage (ZIC).
First, FHR proposed to define an active
PSL as “a PSL where a detection or PSL
update has occurred within the previous
14 days or a PSL that is generated up to
72 hours after the monitoring event,
indicating that the LDSN algorithm was
in the process of determining whether a
leak had begun when the monitoring
took place.” Next, they proposed to
define a non-compliant leaker (NC
leaker) as “a component exhibiting a
18,000 ppmv leak or greater during
annual compliance verification
monitoring that is outside an active PSL
and/or is not a leaker currently on delay
of repair.” Finally, FHR proposed to
define the ZIC as ““a 15-foot radius
horizontally and vertically around a
component that is found to be leaking
above 18,000 ppmv during any annual
compliance verification monitoring
conducted pursuant to paragraph
IV.E.(1)(b)—(c).”

Response: The EPA agrees with FHR
that it is not appropriate to consider the
entire system out of compliance due to
the LDSN failing to detect a single leak
of 18,000 ppmv or greater. However, we
do not agree with FHR’s proposal that
compliance of the entire LDSN is
achieved until more than 10 percent of
monitored components are found
leaking above 18,000 ppmv during the
additional annual compliance
demonstration. The EPA has revised the
additional annual compliance
demonstration to: (1) define NC leakers,
(2) define when a root cause analysis
and corrective action must be
conducted, and (3) define what steps
must be taken to bring the system back
into compliance. First, the EPA is
requiring FHR to plot all components
with leaks above 3,000 ppmv on a plot
plan of the process unit. For any
component not already identified in a
PSL or placed on delay of repair, a NC
leaker would be defined as either of the
following: (1) a component with a leak
above 3,000 ppmv that is within 18 feet
of a sensor node or (2) a component
included in the LDSN-DRF system with
a leak equal to or greater than 18,000
ppmv, regardless of distance to a sensor
node. Each NC leaker is a deviation of
the AMEL and may be subject to
enforcement. Each NC leaker should be
reported as a deviation until repairs are

made and verified and all other
components in the ZIC are monitored
with EPA Method 21 and repaired or
placed on delay of repair as necessary.
Additionally, FHR must perform a root
cause analysis and take corrective action
to address issues with the LDSN. If 2 or
more NC leakers are found, the LDSN is
out of compliance unless corrective
action is completed within 45 days.

Comment: FHR and Molex requested
removal of the requirement for leak
simulations using a controlled release of
isobutylene after modifying the LDSN.
Both commenters stated the 1.4 g/hr
controlled release is not directly
correlated to an 18,000-ppmv leak rate.
Further, both commenters stated that
conducting a controlled release is more
appropriate for scientific experiments
and requires a controlled environment
with no other interfering gases. Further,
both commenters noted that the 2-year
annual compliance verification clock
would reset with each non-compliant
leaker found, which will ensure at least
2 additional EPA Method 21 surveys of
the redesigned system. Both
commenters agree with retaining the
requirement to conduct a follow up
survey with EPA Method 21 within 60
days after implementing any changes to
the LDSN.

Response: The EPA agrees with the
commenters and has made this change
to remove the requirement to conduct a
controlled gas release of isobutylene
following LDSN modification. However,
the EPA notes that FHR could utilize a
controlled gas release of isobutylene as
part of the root cause analysis/corrective
action requirements in paragraph
IV.E.(1)1.)

Comment: One commenter 29
expressed concerns that the
requirements of the additional annual
compliance demonstration are not more
cost-effective than the EPA Method 21
requirements the AMEL would replace.
They specifically stated that a
compliance issue would be identified if
a “statistically significant”” number of
EPA Method 21 readings are greater
than 1.2 times the DTU but noted that
the term “‘statistically significant” was
not clearly defined. Further, the
commenter noted that random sampling
does not seem like an acceptable
performance metric or a safe mode of
operation. Finally, the commenter noted
the requirements to reevaluate the LDSN
and perform additional EPA Method 21
upon redesign seems costly.

Response: The EPA notes that this
comment applies to the verification
proposed by FHR in its AMEL

29 See Document ID No. EPA-HQ-OAR-2021—
0299-0034.

application. In the AMEL proposed by
the EPA, the EPA did not propose that
less than a statically significant number
of leaks that were greater than 1.2 times
the DTU would verify the system works.
Instead, the EPA proposed that there
should be no leaks above the DTU in
order to verify that the system works.
The potential cost effectiveness is not a
factor in the EPA’s determination of
equivalency of this AMEL and is,
therefore, out of scope.

Comment: One commenter 3°
suggested performing 2 additional
biennial (every other year) compliance
demonstrations after FHR demonstrates
no leaks above 18,000 ppmv during 2
consecutive annual demonstrations,
before allowing the sunset clause on
additional annual demonstrations to
come into effect. This commenter also
asked whether FHR or a third-party
would be conducting the EPA Method
21 monitoring for these compliance
demonstrations, stating that use of staff
from another facility or a third-party
may provide a more robust compliance
demonstration.

Response: The commenter did not
provide any additional information to
support the necessity of additional
biennial demonstrations after FHR finds
no leaks above the specific thresholds
defined in section IV.E of the AMEL.
The EPA notes that revisions have been
made to the additional annual
compliance demonstration based on
feedback from other commenters. The
EPA does not specify who would
perform the EPA Method 21 monitoring
and leaves that to the discretion of FHR.

G. Comments and Responses on Other
Topics Related to the AMEL

Comment: FHR requested additional
references be added to Table 5 of the
initial notice (Table 1 in section IV of
this notice) so that they are covered
under the AMEL. The specific
references and provisions include the
following:

e 40 CFR part 60, subparts GGG and
GGGa (NSPS GGG and NSPS GGGa)—
NSPS for Equipment Leaks of VOC in
Petroleum Refineries
40 CFR 63.163(d)(2)—National
Emission Standards for Hazardous Air
Pollutants for Organic Hazardous Air
Pollutants From the Synthetic Organic
Chemical Manufacturing Industry
(HON) pump quality improvement
program (QIP)
e 40 CFR 63.181(b)(1)(i)—List of
identification numbers for equipment
subject to the HON

30 See Document ID No. EPA-HQ-OAR-2021—
0299-0032.
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¢ 40 CFR 63.181(b)(4)-(5)—List of
instrumentation systems and list of
screwed connectors

¢ 40 CFR 63.181(h)—QIP program
recordkeeping

e 40 CFR 60.482-7(h)(2) and 40 CFR
60.482—7a(h)(2)—Criteria for a valve
to be designated as difficult-to-
monitor

e 40 CFR 60.486(b)(2) and 40 CFR
60.486a(b)(2)—Leak tag removal after

2 consecutive months of monitoring

with no leaks detected after repair
e 40 CFR 60.486(e)(1) and 40 CFR

60.486a(e)(1)—List of identification

numbers of equipment subject to 40

CFR part 60, subparts VV and VVa

(NSPS VV and NSPS VVa).

Another commenter 31 stated their
support for the EPA to remove
requirements for maintaining a list of
components or tracking LDAR changes
on a component-by-component basis
because these activities can add
significant cost to a traditional LDAR
monitoring program. This commenter
also stated that moving away from
tracking LDAR changes and tagging of
individual LDAR components would
encourage further acceptance of newer
technologies.

Response: The EPA agrees with FHR
that some of the specific references and
provisions are appropriate for inclusion
in this AMEL. As such, Table 1 of the
AMEL has been updated to include:

¢ NSPS GGG and NSPS GGGa
because the LDSN-DRF has been
demonstrated to provide emission
reductions at least equivalent to those
required by the requirements in those
subparts.

e HON pump QIP because we are
already including the valve QIP and
view the AMEL as an alternative for
pumps as well.

e QIP program recordkeeping because
it is not relevant if FHR is not using the
QIP.

e Criteria for a valve to be designated
as difficult-to-monitor because the
AMEL already serves as an alternative
for difficult-to-monitor monitoring.

o Leak tag removal after 2 consecutive
months of monitoring with no leaks
detected after repair because the 2-
month follow up on leaking valves is
not required under the AMEL.

We disagree that the other references
to the lists of equipment identification
numbers are appropriate to add to Table
1. Because the AMEL requires FHR to
maintain records that indicate what
equipment is complying with the AMEL
or the applicable EPA Method 21
requirements, the EPA finds that

31 See Document ID No. EPA-HQ-OAR-2021—
0299-0037.

maintaining these lists of equipment are
important for compliance assurance
purposes.

Comment: Multiple commenters
supported the implementation and
advancement of sensor networks for
leak detection. One commenter 32 stated
their support for alternative means of
compliance that do not include
duplicative EPA Method 21 monitoring
as that decreases the creation and
adoption of new technology. Another
commenter 33 noted that programs such
as this LDSN-DRF, should be
implemented because they can speed up
the leak detection process.

Response: The EPA has noted the
support for these sensor networks.

Comment: One commenter 34 stated
that the abbreviation “ppbe”” was not
included in the Table of Abbreviations.

Response: This abbreviation has been
added as requested.

Comment: One commenter 35
remarked on the CRADA between FHR,
Molex, and the EPA Office of Research
and Development. First, this commenter
stated that FHR did not present the
results of their study at a recent
conference, thus preventing public
scrutiny of its results and in direct
conflict with one of the longer-term
objectives of the CRADA to
“disseminate non-proprietary technical
learning established in this CRADA by
publishing aspects of this research as
part of scientific conferences and in
peer reviewed journal articles and
reports.”

Next, the commenter provided
comments comparing the CRADA to
EPA Method 21. Specifically, the
commenter stated that the CRADA
postulates unsubstantiated claims that
are critical of EPA Method 21, such as
modest emission reduction estimates
based on concentration measurements at
the leak interface, high turnover rates
for inspectors, inefficiency with
monitoring all components to find the
few that are leaking, and difficulty with
interfacing the data management and
reporting software in multiple
touchpoints. This commenter provided
counter arguments to the statements in
the CRADA, specifically noting that data
loss is an issue also built into the
LDSN-DREF.

Third, the commenter noted that
common complaints about EPA Method
21 could also apply to the LDSN-DRF-.

32 See Document ID No. EPA-HQ-OAR-2021—
0299-0037.

33 See Document ID No. EPA-HQ-OAR-2021-
0299-0033.

34 See Document ID No. EPA-HQ-OAR-2021—
0299-0032.

35 See Document ID No. EPA-HQ-OAR-2021—
0299-0034.

The specific complaints noted in the
comment letter deal with inefficiencies
of programs (most components are not
leaking), expense (safety and human
capital), non-efficacy (all leaks will not
be identified, or there may be a long
time between checks), and proneness to
error (recordkeeping for thousands of
inspection events). The commenter
noted that with the wrong incentives in
place, LDAR can be ineffective. On the
other hand, the commenter also notes
that having an effective LDAR program
provides additional “‘eyes and ears” for
operations and maintenance because
they can proactively inform these
programs. The comment is concerned
that the LDSN-DRF system would
remove the presence of LDAR
contractors from the refinery.

Response: The EPA made all the
information provided by FHR available
to the public in this docket and
provided the opportunity for the public
to comment on the data. Additionally,
the report from the CRADA is publicly
available.3¢6 Whether or not this study
was presented in other forums is outside
the scope of this AMEL.

Comment: One commenter 37 asked
how EPA would perform an audit of this
AMEL. This commenter also specifically
asked how the EPA would determine
that enough sensors are present in the
process unit to effectively detect leaks,
noting that FHR determined that
additional sensors were needed during
the pilot study.

Response: An additional annual
compliance verification procedure has
been established in section IV.E of the
AMEL which includes EPA Method 21
monitoring of components to ensure
that the LDSN-DRF is properly
detecting leaks from components
covered by this AMEL. This procedure
includes EPA Method 21 monitoring of
components covered by this AMEL to
verify that the LDSN-DREF is detecting
leaks as intended. The EPA would also
look at records related to sensor
downtime, actions taken in response to
PSLs, and sensor bump tests, among
other information required by the AMEL
to determine compliance with the
requirements. The procedure for
developing the optimized sensor node
placement is laid out in the CRADA
report, and the information provided in
FHR’s AMEL application demonstrates
that the LDSN-DRF will provide a
reduction in emissions at least
equivalent to the reduction in emissions

36 https://cfpub.epa.gov/si/si_public_record_
Report.cfm?dirEntryld=350905&Lab=CEMM.

37 See Document ID No. EPA-HQ-OAR-2021—
0034.
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required by the applicable LDAR
standards.

Comment: One commenter 38 stated
that this LDSN framework should not
replace, but instead should supplement,
current LDAR practices.

Response: For the purposes of this
AMEL, the EPA finds the pilot test
study shows the LDSN provides
equivalent or better emission reductions
as the current LDAR requirements for
the Mid-Crude and Meta-Xylene process
units at FHR’s West Refinery in Corpus
Christi, Texas.

H. Out of Scope Comments

Several comments were received that
are outside the scope of this AMEL.

Comment: One commenter asked if
the LDSN will detect methane leaks and
if the EPA will ask for methane
reductions in the future.

Response: The AMEL is an alternative
to LDAR work practices for VOC and
HAP emissions. Any use of the LDSN
for methane detection is outside the
scope of this AMEL.

Comment: One commenter 39 asked if
this AMEL will address how the facility
will estimate emissions and permitted
emission rates for equipment leak
fugitive sources, and what effect this
AMEL will have on permitting emission
factors and control efficiencies based on
traditional leak definitions and
monitoring frequencies.

Response: This AMEL does not
address how the facility will estimate
emissions and permitted emission rates
for equipment leak fugitive sources, as
that is outside the scope of this AMEL,
and the applicable standards
summarized in Table 1 of section IV.

Comment: One commenter stated that
the data presented in this AMEL shows
that nontraditional LDAR components
should be monitored too.

Response: Expanding the
requirements of current LDAR programs
is outside of the scope of this AMEL.
Additionally, this AMEL is limited in
scope to the proposed LDSN-DRF and
whether or not it results in equivalent
or better emissions reductions.
However, we note that we are requiring
the repair of non-LDAR leaks in this
AMEL when they contribute to a PSL.

Comment: One commenter stated that
the pilot study indicated that the
facility’s LDAR program was not run as
well as it could be and asked why the
LDSN would be any different.

Response: This is outside the scope of
this AMEL.

38 See Document ID No. EPA-HQ-OAR-2021—
0034.

39 See Document ID No. EPA-HQ-OAR-2021—
0299-0032.

III. Final Framework for Streamlining
Approval of Future LDSN-DRF AMEL
Requests

The EPA is finalizing a framework
that sources may use to submit an
AMEL request to the EPA for the use of
a LDSN-DRF to comply with the LDAR
requirements under 40 CFR parts 60, 61,
and 63. Sources applying for use of a
LDSN-DRF as a work practice standard
should provide the EPA with the
following information, at a minimum, in
their AMEL application to demonstrate
equivalency of emission reductions.

A. Site-Specific Information Related to
All Process Unit(s) Included in the
Alternative Request

1. Site name and location and
applicable process units.

2. Detailed list or table of applicable
regulatory subparts for each included
process unit, the citations within each
subpart that will be replaced or changed
by the AMEL and, if changed, how it
will be changed, and the authority that
allows for use of an AMEL.

3. Details of the specific equipment or
components that will be inspected and
repaired as part of the AMEL and
whether any equipment within the
process unit will not be covered by the
AMEL.

4. A diagram showing the location of
each sensor in the process unit and the
minimum spacing that achieves
equivalence (i.e., the furthest distance a
component can be located from a sensor
while demonstrating equivalence),
taking into consideration multi-level
and elevated components.

5. Information on how MOC will be
addressed. At a minimum, the MOC
must include a determination of
whether the changes are within the
LDSN coverage area (i.e., within the
specified radius of coverage for each
individual sensor, including coverage
based on elevation) or if changes will
result in components added to an
applicable EPA Method 21 work
practice where the LDSN would not
provide coverage. The MOC must also
address updates to the diagrams of each
sensor or the list of equipment
identification numbers, as applicable.

B. Identification of Monitoring
Techniques Used for Both the LDSN and
DRF

1. Identification of the sensors that
will be used to detect and locate leaks,
including the sensor measurement
principle, type, and manufacturer.

2. Data recording frequency, the
minimum data availability for the
system and for each sensor, and the
process for dealing with periods where
data is not available.

3. Initial and ongoing QA/QC
measures and the timeframes for
conducting such measures.

4. Restrictions on where the sensors
cannot be used.

5. How meteorological data will be
collected, the specific data that will be
collected, and how it will be paired
with the sensor data.

C. Defined Work Practice

1. Description of what triggers action,
description of the action(s) that is
triggered, and the timeline for
performing the action(s).

2. Definition for when a leak requires
repair.

3. Identification of repair deadlines,
including verification of repair.

4. Description for how repairs will be
verified.

5. Actions that will be taken if an alert
is issued by the system, but a leak
cannot be found.

6. Initial and continuous compliance
procedures, including recordkeeping
and reporting, if the compliance
procedures are different than those
specified in the applicable subpart(s).

7. Compliance assurance procedures
to ensure the LDSN is operating as
designed and corrective actions
(including timeframes) in response to
findings.

D. Demonstration of Equivalency

1. Demonstration of the emission
reduction achieved by the alternative
work practice including restrictions and
downtime. Restrictions should include
any conditions which are not
demonstrated as equivalent in the
request, such as replacement of audio,
visual, or olfactory (AVO) monitoring or
no detectable emissions standards.

2. Determination of equivalency
between the standard work practice and
the alternative requested, which may
include modeling results.

3. Results of the pilot test study
conducted for each unit.

a. For each PSL generated, the date for
each notice, the identified emission
source, the date the associated emission
source was found for each PSL, the date
the emission source was repaired, the
EPA Method 21 reading associated with
the emission source, and the date of the
last required and next required EPA
Method 21 inspection for the emission
source (or identification of the source as
not subject to inspection).

b. For each leak found with an EPA
Method 21 inspection that was not
found by the LDSN-DRF during the test
study, the date the leak was found, the
EPA Method 21 reading for the leak, the
date the leak was repaired, and the
inspection frequency of the component.



8854

Federal Register/Vol. 838, No. 28/Friday, February 10, 2023/ Notices

c. The results of all EPA Method 21
inspections for the unit during the test

study.

IV. Final Notice of Approval for the
Mid-Crude and Meta-Xylene Process
Units at the FHR West Refinery AMEL
Request and Required Operating

Conditions

Based on information the EPA
received from FHR and the comments

received through the public comment
period, the EPA is approving FHR’s
request for an AMEL for the LDSN-DRF
system for the Mid-Crude and Meta-
Xylene process units located at FHR’s
West Refinery in Corpus Christi, Texas.
The specific requirements of this LDSN—
DRF AMEL are provided in this section.
The approved work practice
requirements for the LDSN-DRF will

achieve a reduction in emissions at least
equivalent to the emissions reductions
achieved by the portion of the current
LDAR work practice specified in Table
1. This AMEL replaces the portions of
the work practice standards outlined in
Table 1. The leak definitions specified
in Table 2 apply to all EPA Method 21
instrument readings required by this
AMEL.

TABLE 1—SUMMARY OF LDAR REQUIREMENTS TO BE REPLACED WITH THE LDSN-DRF AMEL REQUIREMENTS

Applicable
rules with LDAR
requirements

Citation

Requirement replaced with LDSN-DRF AMEL requirements

NSPS VV ..o

NSPS VVa ...................

NSPS GGG

NSPS GGGa

60.482-2(a)(1)
60.482—7(a) and (c) ..
60.482-7(h)(2)

60.482-7(h)(3)

60.486(b)(2)

a)(1) ..
) and (c)
)(2)

)(@3)
60.482-11a(a), (b), (b)(1), (b)(3), (b)3)(D)—(iv),
and (c).
60.486a(b)(2)

(

60.482-7a(a
60.482-7a(h
60.482—7a(h

60.486a(g)

60.482-2(a)(1), by reference from 60.592

60.482-7(a) and (c), by reference from
60.592.

60.482—7(h)(3), by reference from 60.592

60.486(g), by reference from 60.592

60.482—2a(a)(1) by reference from 60.592a ...

60.482—7a(a) and (c) by reference from
60.592a.

60.482—7a(h)(3) by reference from 60.592a ...

60.482-11a(a), (b), (b)(1), (b)(3), (b)(3)(D)—(iv),

and (c) by reference from 60.592a.
60.486a(g) by reference from 60.592a
63.163(b)(1)
63.163(d)(2) ....
63.168(b)—(d) ..
63.168(f)(3)

63.173(a)(1)
63.173(h)

63.174(a)—(c)
63.175(c)(3), (d)(1), and (d)(4)(ii)

63.181(b)(1
63.181(b)(7
63.181(d)(7
63.181(d)(8
63.181(h)

EPA Method 21 monitoring of pumps in light liquid service.

EPA Method 21 monitoring of valves in gas/vapor service and in light liquid service.

EPA Method 21 monitoring criteria for difficult-to-monitor.

EPA Method 21 monitoring at a reduced frequency for valves in gas/vapor service and in
light liquid service that are designated as difficult-to-monitor.

Leak tag removal after 2 consecutive months of monitoring with no leaks detected after re-
pair.

Schedule of monitoring and leak percentage for valves utilizing skip periods.

EPA Method 21 monitoring of pumps in light liquid service.

EPA Method 21 monitoring of valves in gas/vapor service and in light liquid service.

EPA Method 21 monitoring criteria for difficult-to-monitor.

EPA Method 21 monitoring at a reduced frequency for valves in gas/vapor service and in
light liquid service that are designated as difficult-to-monitor.

EPA Method 21 monitoring of connectors in gas/vapor service and in light liquid service.

Leak tag removal after 2 consecutive months of monitoring with no leaks detected after re-
pair.

Schedule of monitoring and leak percentage for valves utilizing skip periods.

EPA Method 21 monitoring of pumps in light liquid service.

EPA Method 21 monitoring of valves in gas/vapor service and in light liquid service.

EPA Method 21 monitoring at a reduced frequency for valves in gas/vapor service and in
light liquid service that are designated as difficult-to-monitor.

Schedule of monitoring and leak percentage for valves utilizing skip periods.

EPA Method 21 monitoring of pumps in light liquid service.

EPA Method 21 monitoring of valves in gas/vapor service and in light liquid service.

EPA Method 21 monitoring at a reduced frequency for valves in gas/vapor service and in
light liquid service that are designated as difficult-to-monitor.
EPA Method 21 monitoring of connectors in gas/vapor service and in light liquid service.

Schedule of monitoring and leak percentage for valves utilizing skip periods.

EPA Method 21 monitoring of pumps in light liquid service.

Quality improvement program for pumps.

EPA Method 21 monitoring of valves in gas/vapor service and in light liquid service.

EPA Method 21 monitoring following successful repair of valves in gas/vapor service and in
light liquid service.

EPA Method 21 monitoring of agitators in gas/vapor service and in light liquid service.

EPA Method 21 monitoring at a reduced frequency for agitators in gas/vapor service and in
light liquid service that are designated as difficult-to-monitor.

EPA Method 21 monitoring of connectors in gas/vapor service and in light liquid service.

Quality improvement program for valves where the leak rate is equal to or exceeds 2 per-
cent.

EPA Method 21 monitoring of components using the alternative means of emission limita-
tion for batch processes.

Schedule by process unit for connector monitoring.

Identification, explanation, and monitoring schedule of difficult-to-monitor components.

Listing of connectors subject to EPA Method 21 monitoring.

EPA Method 21 monitoring for batch processes.

Quality improvement program recordkeeping.

TABLE 2—APPLICABLE LEAK DEFINITIONS FOR COMPONENTS IN THE LDSN-DRF SYSTEM

Initial Final
LDSN leak source classification Leak source component class L&%E“Iiﬁﬁk art?gr?mlpr)t e?‘:;:i\:e CFO";E'”;ZQ%L
(days) (days)
LDAR Component Leak—“LDAR” Agitator—FF ... 500 ppmv ............. 15 | <500 ppmv.
LDAR Component Leak—“LDAR” Agitator—VV .. 2,000 ppmv ... 15 | <2,000 ppmv.

LDAR Component Leak—“LDAR”
LDAR Component Leak—“LDAR”
LDAR Component Leak—“LDAR”
LDAR Component Leak—“LDAR”
LDAR Component Leak—“LDAR”

Agitator—HON ..
Compressor—HON
Compressor—non HON

Compressor in Hydrogen Service
CONNECHON ...

10,000 ppmv . 15 | <10,000 ppmv.

oo ooo ;o

500 ppmv ... 15 | <500 ppmv.

2,000 ppmv 15 | <2,000 ppmv.

AVO ........... 15 | No AVO indication.
.............. 500 ppMV - ..ooveenen 15 | <500 ppmv.
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TABLE 2—APPLICABLE LEAK DEFINITIONS FOR COMPONENTS IN THE LDSN-DRF SYSTEM—Continued
Initial Final
P LDSN leak repair effective Final repair
LDSN leak source classification Leak source component class definition atterpt repair confirmation
(days) (days)
LDAR Component Leak—“LDAR” ........ Pump—uwith permit specifying 500 500 ppMV - ..ooveeens 5 15 | <500 ppmv.
ppmv.
LDAR Component Leak—“LDAR” Pump—HON 1,000 ppmv 5 15 | <1,000 ppmv.
LDAR Component Leak—“LDAR” Pump—VV ... 2,000 ppmv . 5 15 | <2,000 ppmv.
LDAR Component Leak—“LDAR” Valve ..o 500 ppmv ............. 5 15 | <500 ppmv.
Non-LDAR Component Leak—"“Emis- Agitator—Hydrocarbon (HC) but non 10,000 ppmv ........ Follow emission event reporting | <10,000 ppmv.
sion Event”. LDAR. and repair guidelines.
Non-LDAR Component Leak—“Emis- Compressor—HC but non LDAR .......... 2,000 ppmv .......... Follow emission event reporting | <2,000 ppmv.
sion Event”. and repair guidelines.
Non-LDAR Component Leak—"“Emis- Connector—HC but non LDAR ............. 500 ppmv ... Follow emission event reporting | <500 ppmv.
sion Event”. and repair guidelines.
Non-LDAR Component Leak—"“Emis- Pump—HC but non LDAR .........ccceeee 2,000 ppmv .......... Follow emission event reporting | <2,000 ppmv.
sion Event”. and repair guidelines.
Non-LDAR Component Leak—"“Emis- Relief Device—HC but non LDAR ........ 500 ppmv .....ccce... Follow emission event reporting | <500 ppmv.
sion Event”. and repair guidelines.
Non-LDAR Component Leak—"“Emis- Valve—HC but non LDAR .........ccccceee. 500 ppMV - ..ooveenen Follow emission event reporting | <500 ppmv.
sion Event”. and repair guidelines.
Non-LDAR Component Leak—"“Emis- Other ..o 500 ppmv ... Follow emission event reporting | <500 ppmv.
sion Event”. and repair guidelines.
“Authorized Emission” 1 ...........cccoceeeene Authorized EmisSSion .........cccccveeveennnne. N/A e, N/A N/A | N/A.

1 Authorized emissions may include emissions from a stack or otherwise allowed. These emissions are not considered equipment leaks for purposes of this AMEL.

A. LDSN Specifications

1. Sensor Selection.

A sensor meeting the following
specifications is required:

a. The sensor must respond to the
compounds being processed.

The average response factor of each
process stream must be less than or
equal to 3. If the average response factor
of a process stream is greater than 3, the
components in that service are not
covered by this AMEL.

b. The sensor must be capable of
maintaining a detection floor of less
than 10 ppbe on a 10-minute average.
The detection floor is determined at
three times the standard deviation of the
previous 10 minutes of data excluding
excursions related to emissions peaks.

Detection Floorsensor n = 3 X SDrocai n

Detection Floorsensor n = Calculated detection
floor of sensor n (ppbe)

SDyiocal n = Local (previous ten minutes)
standard deviation of measurements
excluding transient spikes (sensor raw
output typically mV)

c. The sensor must record data at a
rate of once per second.

d. Records of sensor selection must be
maintained as specified in IV.C(3) and
records of detection floor must be
maintained as specified in IV.C(g).

2. Sensor placement.

The sensor placement must meet the
following specifications:

a. The Mid-Crude process unit must
have a minimum of 44 sensors and the

Meta-Xylene process unit must have a
minimum of 10 sensors.

All components covered by the
LDSN-DRF must be no further than 50
feet from a sensor node in the horizontal
plane and no more than 20 feet from a
sensor node in the vertical plane. Sensor
nodes must be placed and must remain
in accordance with the single level and
multi-level records required in IV.C(4).

b. As part of the management of
change procedure, FHR must identify if
the changes (i.e., additions or removals)
to process equipment in the Mid-Crude
and Meta-Xylene process units are
within the 50-foot radius and 20-foot
vertical distance to any single sensor
within the process unit or whether new
process streams exist within the LDSN.

FHR must identify any LDAR-
applicable components associated with
the changes to the process equipment
that are outside of the 50-foot radius and
20-foot vertical distance requirements
for the LDSN and either comply with
the standard EPA Method 21 LDAR
requirements for those components as
required in the applicable subpart(s) or
add additional sensor nodes to the
LDSN such that all of the LDAR-
applicable components covered by the
LDSN-DREF are no further than 50 feet
from a sensor node in the horizontal
plane and no more than 20 feet from a
sensor node in the vertical plane. FHR
must identify any LDAR-applicable
components associated with the changes
to the process equipment that contain

process streams with a response factor
of greater than three and comply with
the standard EPA Method 21 LDAR
requirements for those components as
required in the applicable subpart(s).
FHR must maintain the management of
change records in IV.C(5).

3. PSL Notifications.

The system must perform a 72-hour
lookback a minimum of once per day
that includes the previous 24-hour
period to determine the percent of time
positive detections were registered.
Positive detections are defined as peak
excursions above the detection floor. If
positive detections are registered for at
least 5 percent of the time during the
rolling 72-hour lookback, a PSL
notification must be issued. Records of
raw sensor readings a